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PART 1 - FACTS: BACKGROUND AND CONTEXT

A. Procedural History

1. The appellant, Yue (Roger) Song (“Song™), filed an application for judicial review ! alleging:
A) the respondent, the Law Society of Alberta (the “LSA”), is acting ultra vires by the adoption and
promotion of various postmodern ideologies (the ‘Political Objectives” or “POs”) including
Critical Race Theory, critical legal theory, and postcolonialism (the “Theories”, which are
“Theoretical”); B) the Theories are directly hostile to his Christian faith and to the Constitution,
including to its embedded principles (including reason, objectivity, the dignity of the individual, the
rule of law, liberalism, repugnance for discrimination and stereotype, pluralism, and democracy —
collectively, the “Constitutional Principles”) and to the “Western” legal system necessary to
support it; C) the LSA’s POs are being effected through various means (the “Impugned Conduct”)>
including redefining “competence”® and “ethics”* to mean compliance with the Theories and
mandating “education” to promote such compliance’; D) the LSA’s objective is to “radically
transform” the Canadian legal system, including its laws and the Constitution, by substituting its
embedded Constitutional Principles and supporting institutions with contradictory, Theoretical,
principles and institutions; and E) the LSA is pursuing such POs by, inter alia, encouraging lawyers
to adopt an “agenda” to “dismantle” such principles and institutions by the way they practice law,
which political agenda is called “cultural competence” (“CC”) — change the lawyer to change the

law.

2. These are extraordinary allegations. If true, the LSA is: A) violating its primary statutory
duty to uphold the rule of law by preserving the independence of lawyers from, most especially,
political interference; B) interfering with the bar’s duties of loyalty to the Constitution and clients;

C) abusing its statutory powers by appropriating democratic power to itself; and D) thereby

" Amended Originating Application, filed January 19, 2024 (“OA”) (Appeal Record, Parts 1 and 2,
filed February 9, 2026 (“AR”), pp. 4-14).

20A, para. 48 (AR p. 22).

3 Professional Development Profile (the “Profile”), Certified Record of Proceedings, filed April 8,
2024 (“CRP”), pp. 179, Extracts of Key Evidence (the “EKE”), p. 205).

* Code of Conduct, Part 6.3 (“Code 6.3”), Affidavit of Yue (Roger) Song, filed December 21, 2023
(“Songl”), Ex. “G”, pp. 257-262 (EKE pp. 80-84).

3> Rules of the Law Society of Alberta (the “Rules’), Rules 67.2-67.4, and Songl, Ex. “X” (“The
Path”) (EKE p. 89).



perverting the law away from the Constitutional Principles and towards the “Anti-Constitutional”®

Theories.

3. And yet none of these allegations were substantively heard by the lower Court. On September
12, 2025, the Honourable Justice S.L. Kachur dismissed the OA’ because, inter alia: A) these were
not questions of law of central importance to the legal system as a whole®; B) the Court had neither

the capacity nor legitimacy to even inform itself as to the LSA’s objectives and political interference,

much less to disallow it;? and C) evidence of the POs was broadly inadmissible.'? The alleged
constitutional abuses were basically ignored. Worse, the Reasons grant the LSA (and every other
statutory delegate in Alberta engaging in abuses similar to those alleged) effective immunity from
judicial review. While the judgment relied on numerous errors, only some of which are addressed
herein, it raises a more fundamental question. If the judiciary is truly powerless to scrutinize or
prohibit the actions of a key statutory delegate within the legal system alleged to be working to

subvert the Constitution, what is left of its role as the Constitution’s “guardian”?!!

4, In support of the OA, Song filed two affidavits totalling 1400 pages;'? an expert report; '3
and 285 pages of dense, concise, and meticulously cited written argument.'* For an issue of this
magnitude, oral argument was very brief (about 5 hours) and highly generalized, focusing only on
some key issues and questions. Song repeatedly emphasized that he was placing heavy reliance on
written argument, !> as repeatedly acknowledged by the Court.!'® However, the Justice failed to
summarize, let alone analyze, most of Song’s evidence and argument. Song’s central claim was

relegated to a single paragraph within the standard of review analysis where it was characterized as

¢ OA, para. 15.

7 Reasons for Decision of Justice Kachur, dated September 12, 2025 (“Reasons’”) (AR p. 15-39).
8 Reasons, para. 42 (AR p. 21).

? Reasons, paras. 29-30 (AR p. 20).

10 Reasons, paras. 57-64 (AR pp. 23-25).

" Hunter et al. v. Southam Inc., [1984] 2 SCR 145, p. 169.

12 Songl and the Affidavit of Yue Song, filed April 4, 2025 (“Song2”).

13 Affidavit of Joanna Williams, filed October 27, 2023 (the “Report”).

' Amended Brief of the Applicant, filed April 7, 2025 (the “Brief”), Applicant’s Surreply Brief,
filed April 23, 2025 (the “Surreply”); the LSA filed its Written Submissions on April 8, 2025 (the
“LSA’s Brief”).

15 Appeal Record, Part 3, Transcript of Proceedings, filed January 20, 2026 (“Tx’), 11:32-34,
48:23-25,49:26-27, 110:26-27 and 113:6-7.

1*E.g. “I know there’s a lot more you want to say ... there is a lot more in your brief ...” at Tx,
60:14-15.



a mere “assertion.” !’ Postmodernism was mentioned once and nowhere explained. '® Further, many
of Song’s specific arguments were badly misconstrued or completely ignored — even where such
arguments squarely anticipated the Reasons and therefore ‘“crie[d] out for some explanatory

analysis.” 1

5. Song’s case is therefore largely absent from this Honourable Court’s record, which creates a
serious barrier to meaningful appellate review. Song has consistently warned that justice requires

competence with the Theories, which are “difficult and obscure”?°

and clarity as to the objective
meaning of jargon (like CC).?! It must be understood, inter alia: A) how and why the Theories reject
the Constitutional Principles; B) why, “[t]he most important theoretical concept for [CC] is that all
experience is constructed”;** C) the implications for our Constitution which depends on the rule of
law; D) what “radical” “transformative agenda” the “culturally competent” lawyer adopts;>*and E)

why the rule of law depends on an independent bar, free from political interference. *

6. Song applied twice to the Case Management Officer (“CMQO”) for permission to file the
lower court briefs in this Court (and once to file just excerpts) which applications were denied and
then unsuccessfully appealed. 2> The CMO confirmed Song may, at least, offer the panel copies of
the briefs, which are hereby offered. Song’s comprehensive argument cannot be meaningfully
restated within these 33 pages, much less while leaving space to discuss errors. If the panel does not
read the Report, the Articles (see para. 9 below) and the briefs, meaningful appellate review is at
serious risk. The risk arises primarily from the principle that, to succeed on appeal, errors must have
materially affected the outcome.?® So, for example, the panel might conclude, as the CMO

anticipated, that Song’s central claims are absent from the Reasons because they were,

17 Reasons, para. 42 (AR pp. 21-22).

18 Reasons, para. 24 (AR p. 19).

1 See discussion below at para. 17.

20 Brief, para. 8; see also OA, para. 16(a) (AR p. 7) and Brief, para. 303.

2! Surreply, Section III.

22 Songl, Ex. “RRR”, p. 880 (EKE p. 178).

2 Song2, Ex. “J”, p. 245 (EKE p. 424).

2+ All of such argument is primarily at Brief, pp. 33-53 and 76-166.

» February 5, 2026, application (denied March 9, 2026); March 19, 2026, application (denied May
7, 2026); appeal to the Honourable Justice J. B. Hawkes (dismissed July 30, 2026); September 3,
2026, application (denied September 25, 2026).

2% Rule 14.75(2) and Van de Perre v Edwards, 2001 SCC 60, para. 5



“[un]necessary to address in deciding the application.”?” However, to rest its decision on this basis
without having reviewing the briefs, seems to require certain assumptions including that the
unaddressed arguments were either irrelevant or lacked merit. Song therefore submits that, if the
briefs are not reviewed, meaningful appellate review requires proceeding on the basis that this factum
accurately summarizes meritorious arguments that were put to Kachur J. The CMO’s denials were
premised on the facts that the LSA was not “denying that certain submissions were made”?® and,
having reviewed a draft of this factum, that Song had reasonably summarized “important aspects of
the briefs.”? Apart from bare and vague denials,?® the LSA made no attempt to rebut Song’s
argument summarized at paragraphs 1 and 9 to 11 herein. As stated by its counsel, “I do not intend

to address those issues.”>!

7. Finally, the CMO based her denials on the rule that an appeal is not an opportunity to repeat
the trial but is to identify and, if necessary, correct errors.>? Song therefore submits that, if this panel
intends to exercise its discretion under Rule 14.75(1)(c) to decide any issues for itself, justice requires

review of any relevant argument from the briefs.
B. Song’s Missing Argument

8. The Brief, Part II.B, demonstrates, inter alia: before 2008 continuing professional
development (“CPD”) was left to the independent judgment of professionals under Rule 3.1-2;
Alberta consumers were highly satisfied with legal services; and the LSA had certain core values

and strategic goals consistent with its statutory mandate. >

9. Part I1.C (“Strategic Shift”) demonstrates, inter alia: A) the LSA commissioned an articling
survey (the “Survey”, which was “Not Produced”** by the LSA) showing 32% of self-selecting

27 CMO’s May 7, 2026, decision, para. 16.

2 CMO’s May 7, 2026, decision, para. 17 and September 25, 2026, decision, para. 15.

2 CMO’s September 25, 2026, decision, para. 11.

0 L.SA’s Brief, paras. 62, 93.c, 100, and 129.

3Tx, 61:31-32.

32CMO’s March 9, 2026, decision, paras. 19 and 25; see also LaTrace v Warkentin Building
Movers Virden Inc, 2026 ABCA 25, para. 20

33 Song had considered including all references to argument, evidence, and caselaw in this Part, but
the factum page limit simply does not permit it. Some key references are provided.

3 Song2, Ex. “B”, p. 86 (EKE p. 315); discussed at Reasons, paras. 99, 102, 119 (AR pp. 30-31,
33); “Not Produced” herein means a record was relied on by the LSA, as evidenced in the CRP,
but was not produced in the CRP. Only a few such deficiencies are addressed in this factum.



35 during articles (see para. 43 below: the

respondents reported “discrimination or harassment
Survey evidenced very little); B) in late 2019 (on the basis of no discernible evidence, perhaps based
only on an assumption>®) the LSA fundamentally changed its values and goals so as to adopt and
promote the Theories (i.e. the POs) including within its “Regulatory Objectives” (the “ROs”,
discussed below);?’ C) the LSA’s President authored a memorandum?® which recommended
mandatory CC training based on an assumption and/or the Survey; D) “The Path”* (Not Produced)
was selected as mandatory CC training relying on a “Furlong Report”*’ (Not Produced) which
itself relied on academic articles*! (the “Articles”, Not Produced); E) there was no apparent due
diligence on the Path (i.e. was it: created by a trusted organization, accurate, relevant, useful, or
Theoretical and, if so, was that consistent with the LSA’s statutory objectives“; or was it sound
policy to promote the Theories including the enhanced racial segregation of indigenous Canadians
within legal systems characterized by postmodern relativism?*®); F) the Path was mandated for
various reasons (the BLM movement and CC being deemed a “core” competency**) neither
explained nor supported by evidence, and with no regard to the independence of the bar, the rule of

99 <.

law, the Constitution, or whether a “radical” “transformative agenda” to “decolonize”* Canada was

35 All emphasis in this factum is added.

3¢ CRP, p. 340 (EKE p. 284).

37 Songl, Ex. “B”, p. 62; Ex. “C”, p. 70 (EKE p. 70), Ex. “E”, p. 101 (EKE p. 73).

38 Reasons, para. 99 (AR p. 30); CRP, p. 338 (EKE p. 282).

% Songl, Ex. “X” (EKE p. 89).

4 CRP, p. 398 (EKE p. 298); see Song2, Ex. “A” (EKE p. 305).

“ Song?2, Ex. "A", p. 62 (EKE p. 312); for the Articles see Song2, Ex. “J” (EKE p. 409) (Parmar,
Pooja, Reconciliation and Ethical Lawyering: Some Thoughts on Cultural Competence, the
“Parmar Article”), Ex. “K” (EKE p. 441) (Aastha, Madaan, Cultural Competency and the
Practice of Law in the 21 Century, the “Madaan Article”), Ex. “L” (EKE p. 447) (Tully, L.
Danielle, The Cultural (Re)Turn: The Case for Teaching Culturally Responsive Lawyering, the
“Tully Article”); also included in the term “Articles” shall be Songl, Ex. “RRR” (EKE p. 172)
(Adams, Travis, Cultural Competency: A Necessary Skill for the 21st Century Attorney, the
“Adams Article”).

2 Trusted organization? Its primary researcher was associated with Nationhood Council House,
which invites lawyers to “correct” the “land theft” facilitated by the Constitution “as they go about
their livelihoods” (see Song2, Ex. “D” and “E”) (EKE p. 405). Accurate? No, for example, Sir
John A. MacDonald did not bring in the Indian Act, and it did not contain the clauses stated (see
The Path at Songl, Ex. “X”, p. 453 (EKE p. 90) vs. Song2, paras. 18-19, Ex. “Q” and “R” (EKE
pp- 303-304)). Theoretical? Yes, see the Report.

4 Brief, Parts IV.B and IV.C.

# CRP, p. 285 (EKE p. 254).

4 Song?2, Ex. “J”, p. 245 (EKE p. 409).



intra vires; G) relying on the Furlong Report and its author, the LSA developed a new competency
program (including the Profile which failed “validation” as to its “diversity, equity, and inclusion”
and “truth and reconciliation” domains, but such domains were retained based on Furlong’s
recommended “interpretation” (Not Produced)); H) the LSA acknowledged “competence” may
cause confusion as to the Profile’s purpose, so its title does not include that word; I) while the LSA
claimed the Profile “sets out the competencies that are important to maintain a safe, effective, and

»46 that assertion was nowhere explained or evidenced;*’ J) relying on

sustainable legal practice
another doubtful survey*® (Not Produced) the LSA released a public “Acknowledgement of
Systemic Discrimination” (Not Produced in full, the “Acknowledgment”)* which, despite the LSA
having been specifically warned that such survey related only to race, acknowledged (without
evidence) that Canada’s justice system was also “systemic[ally] discriminat[ory]” on the basis of
age, culture, disability, gender, religion, sexual orientation, and socio-economic status; and K)
amendments to Code 6.3 were adopted in reliance on ‘“considerable empirical and anecdotal

evidence” that harassment and discrimination (“H&D”) were “prevalent” (Not Disclosed, but

included the Survey).

10. By reference to scores of authorities and secondary sources,’® Part III.A demonstrates: A)
Canada’s Constitutional Principles and institutional requirements; B) these are interrelated and
interdependent (e.g. without political non-interference, the rule of law is compromised and the
democratic will is subverted); C) the rule of law is the sinew which binds together Canada’s entire
constitutional project (as acknowledged in the opening words to the Canadian Charter of Rights and
Freedoms (the “Charter”)); D) the rule of law has substantive requirements (there are clear rules
which apply equally to all) and institutional requirements (an independent, impartial judiciary, loyal
to the Constitution, and an independent bar, free of political interference, loyal to the Constitution

and to the clients’ interests); E) lawyers can, in their professional practice, “pervert” the law in many

4 CRP, p. 183 (EKE p. 209).

47 Brief, para. 84: a selected “task force” came up with the competencies based on their “own
expertise” but not, apparently, on the basis of evidence of professional negligence, defalcation,
misconduct, etc.

# Songl, Ex. “H”, “I”, “J”, “K” and Song2, Ex. “I”, p. 227.

# Songl, Ex. “N”, p. 338 (EKE p. 85).

0 Which are included in the Table of Authorities and indicated with an asterisk.



ways and thereby undermine or destroy the rule of law;>! F) regulation of the bar must therefore be
structured to assiduously insulate lawyers from political interference;? and G) that the “public
interest” is objectively served by the availability to citizens of independent, loyal, resolute, and

competent lawyers .

11. Part IV.B.V (“Theories”) demonstrates: A) the LSA’s adopted Theories start from the
premise that there is no such thing as “the truth”, there is only relative truth based on intersectional
perspective, power, and oppression; B) the LSA’s Theories reject “grand narratives” like Christianity
and the Enlightenment including the Constitutional Principles and the liberal democratic legal order
described in para. 10 above; C) these things are rejected because they are mere “shams” to oppress
racial and other minorities; D) incorporating the Theories into Canada’s legal system will necessarily
damage if not destroy the rule of law and the Constitution (e.g. the Theories reject reason and the
claim that words have “objective” meaning); E) the LSA refers to such principles and institutions
when referencing, inter alia, “inequitable principles historically embedded in our systems and
institutions™;>® F) the Theories prescribe “professional” conduct like “decolonization” and

“dismantling systemic inequalities and barriers”>*

which mean, essentially, that lawyers should
destroy such “oppressive” principles (within Canada’s justice system, laws, and Constitution) by
changing the way they practice law (i.e. by shifting their legal “culture”); G) these POs are pursued
by the LSA including by Rules 67.2 — 67.4, the Path, the Profile, and Code 6.3; and H) the LSA’s
POs therefore represent an attack on the Constitution and, as such, are an “Abuse of Subversive

t55

Objectives” (defined in the Brief and used throughout”>, but absent from the Reasons). In a nutshell:

SUE.g. in Roncarelli v Duplessis, [1959] SCR 121 (“Roncarelli’), the Premier perverted the rule of
law by pursuing an objective “knowingly foreign” to liquor regulation: religious persecution (para.
42).

32 Canada (Attorney General) v Law Society of British Columbia, [1982] 2 S.C.R. 307 (“Canada v
LSBC”), pp. 335-336.

3 Songl, Ex. “N”, p. 339 (EKE p. 86).

¢ See Parmar Article (EKE p. 409) and Profile indicator 3.2 at CRP, p. 190 (EKE p. 216).

5> Defined at Brief, paras. 290-291; argued at Brief, paras. 298, 673 and 718 (Rule 67.4 and the
Profile is so broadly worded as to permit an ~), 303, 304, 380 (seeking to undermine the rule of
law and other constitutional principles is an ~), 400, 413, 452, 460 (seeking to undermine loyalty to
the law is an ~), 537 (seeking to undermine loyalty to the client is an ~), 559 (seeking to deny and
degrade the dignity of the individual is an ~), 594 (promoting discrimination and stereotype is an
~), 631 (enforcement of dogma is a ~), 643 (social experimentation is an ~), 708 (Code’s
incorporation of Theories is an ~), and 252 (pursuing objectives outside the Legal Profession Act,
RSA 2000, ¢ L-8 (“LPA”) is an ~).
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“[t]he LSA’s actions influence lawyer composition and conduct so as to pervert the law in its

256

application and so as to convert the justice system into a legislative entity”’>® — one which is hostile

to the Constitution.

PART 2 - GROUNDS OF APPEAL

12. It is respectfully submitted that the Honourable Justice erred in law>’ by: A) misstating the
correct legal tests; B) failing to apply the correct legal tests; C) applying the wrong legal tests
including various Invented Principles (i.e. novel principles not recognized in law, see para. 24
below); and D) systematically “Failing to Engage” with Song’s case — there was no substantive

hearing (see definition at para. 17 below).

PART 3 - STANDARD OF REVIEW

13. As questions of law or extricable questions of law, the standard of review is correctness.”®

PART 4 - ARGUMENT

A. Misconstruction of the Principles of Justiciability

14. Kachur J. made several errors of law by applying the wrong legal test of justiciability. Arising
from an initial failure to distinguish the (legal) questions put to the Court, from the (political) subject
matter of such questions, the Justice effectively determined that anything touching on “politics” was
non-justiciable and should be ignored. The principles are more nuanced. As set out in Highwood
Congregation of Jehovah’s Witnesses v Wall, [2018] 1 S.C.R. 750 (“Highwood”, para. 34),

substantive justiciability®® depends on a court having both the constitutional legitimacy and

institutional capacity to answer the question(s) put to it. Legitimacy: Arising from the constitutional
separation of powers, “political” decisions are the legitimate domain only of legislatures and the duly

authorized executive ®® — not the Courts and not, for that matter, the legal profession or its regulator.

¢ OA, paras. 15-19 (AR pp. 6-8); Brief, para. 185.

7 Housen v Nikolaisen, 2002 SCC 33 (“Housen’), paras. 8, 9, 27 to 36.

8 Housen, para. 28.

% As opposed to procedural justiciability (standing, ripeness, and mootness - see Lorne M. Sossin
& Gerard Kennedy, Boundaries of Judicial Review: The Law of Justiciability in Canada, 3rd ed
(Toronto: Thomson Reuters/Carswell, 2024) (“Sossin”) at s. 1.2.).

% Reference re Canada Assistance Plan (Canada), [1991] 2 S.C.R. 525 (“CAP Reference”), para.
33; Operation Dismantle Inc v R, [1985] 1 S.C.R. 441 (“Operation Dismantle”), para. 64; and
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This includes matters of social and economic policy,®! democratic decisions like whether to
secede,® and “weighty matters of state ... [like] ... whether the government’s defence policy is
sound ...”%* Similarly, deference is owed to statutory delegates in respect for the legislatures’ choice
to delegate certain decisions to them.% Capacity: Courts are not equipped to answer certain
questions including: A) matters which are essentially matters of preference, because there is no
objective standard which can be applied;® B) “polycentric” decisions in which a change has

cascading effects (e.g. electoral redistricting®®); or C) determinations of religious doctrine. %’

15. A question is not, however, rendered non-justiciable because it has political or religious
subject matter. Roncarelli, for example, was decided because of the religious nature of Duplessis’s
objectives. As stated in De Smith’s, “discretion has been described as the ‘hole in the [legal]
doughnut,” but that hole is not automatically a lawless void.”®® Rather, the question which is
generally not justiciable is whether a policy (or religious) decision is “wise” or “sound”. The Court

may not substitute its ““... opinion on the merits for the opinion of the person or body to whom a

discretionary decision-making power has been committed,”® but it may (and often, must) conduct

judicial review of that decision. For example, while the Court: A) may not “usurp any democratic

decision” it may “answer questions as to the legal framework in which the democratic decision is to
be taken;”’" B) may not decide matters of religious dogma it may confirm consistency with rules,
natural justice, and bona fides (‘... the fact that a dispute has a religious aspect does not by itself

make it non-justiciable"’!); and C) may not (often) review on the standard of correctness, it must

Lord Woolf, et al, De Smith’s Judicial Review, 7" ed (London: Sweet and Maxwell, 2013) (“De
Smith’s”), s. 1-033.

' De Smith’s, s. 1-033; see, for example, CAP Reference (whether to reduce pension
contributions).

62 Reference re Secession of Quebec, [1998] 2 S.C.R. 217 (“Secession Ref.”), para. 27.
6 Operation Dismantle, paras. 63-64.

% Dunsmuir v New Brunswick, 2008 SCC 9 (“Dunsmuir’), paras. 27 and 48.

% De Smith’s, s. 1-039.

% De Smith’s, s. 1-042.

7 Highwood, para. 36.

% De Smith’s, s. 1-032.

% Operation Dismantle, para. 63.

0 Secession Ref., para. 27.

"' Highwood, paras. 36-37.
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ensure the decision is intra vires, reasonable, legal, fair,’? constitutional, > etc. In fact, while “... the
Courts will not question the wisdom of enactments which ... are within the competence of the
Legislatures ... it is the high duty of this Court to ensure that the Legislatures do not ... engage in
the illegal exercise of power.””* Therefore, non-justiciability applies only if and to the extent” a

question put to the Court is beyond its legitimacy and capacity. In Operation Dismantle, had the

Court been asked to opine on Cabinet wisdom, it would have declined, “however ... this would be
to ... fail to focus on the question which is before us ... [which is] not whether the government’s
defence policy is sound but whether or not it violates the appellants’ rights under s. 7 of the Charter
... This is a totally different question”.”® It may be useful to distinguish between (non-justiciable)
“primary decision[s] of policy” (or “wisdom”) and (justiciable) “secondary function[s] of probing

[justification]” (or “validity”).”’

16. Kachur J.’s initial error was to fail to consider whether the questions put to her were

justiciable.’® Song did not question the wisdom of the LSA’s POs”’; he questioned the LSA’s legal

and constitutional jurisdiction to adopt and promote such POs.?° These are “purely”®! legal

questions. The Justice failed to distinguish the questions from their subject matter: ... the Applicant
is raising political questions about ideological and policy considerations ...”%? By the Reasons’ logic,
had the LS A adopted Catholicism (instead of the Theories), the Court would be likewise incompetent

to intervene, given the religious subject matter.

2 Dunsmuir, para. 28; De Smith’s, s. 1-035 and 1-041.

3 Doré ¢ Québec (Tribunal des professions), [2012] 1 S.C.R. 395 (“Doré” ), Operation Dismantle,
paras. 65 and 68.

" Amax Potash Ltd. v The Government of Saskatchewan, 1976 CanLII 15 (SCC), [1977] 2 SCR
576, p. 590.

5 CAP Reference, para. 35; Secession Ref., para. 28

76 Operation Dismantle, para. 64 (Wilson J. in dissent, but with the approval of the majority on this
point).

7 DeSmith, s. 1-035; Sossin, s. 6:8.

8 Reasons, paras. 30-37 and 94 (AR pp.15-39).

Tx, 14:13-14:18; Except in two respects: “treating substance abuse as a problem is critical to
recovery” at Brief, p. 118 and Tx, 21:20-21; and to prove his sincere beliefs and desired expression
as necessary to support his Charter claims. Even here the Court is not asked to agree or disagree
with Song. It is asked to determine whether there is objective infringement of Song’s freedom to
manifest his sincere beliefs.

% See OA, paras. 15, 18, 35, 36, and 45 (AR pp.4-14) and Tx, 3:14-18.

81 CAP Reference, paras. 33-35.

82 Reasons, para. 30 (AR p. 20).
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17. Kachur J. also erred by systematically failing to engage with Song’s case. For example, Song
put all of the above principles of justiciability to the Court, but they are largely absent from the
Reasons. This is an error of law and, in the circumstances, a denial of access to justice: 83 there was
no substantive hearing of the complaint. It was likewise an error to fail to render reasons that serve
their core functions including demonstrating: A) the Justice had “seized the substance of the matter”
(especially substance which “cries out for ... analysis”®*); and B) the basis for the decision in the
context of, inter alia, the arguments presented. The legal errors referred to in this paragraph are

referred to, collectively, as a “Failure to Engage”.

18. Having determined the Court could not legitimately answer Song’s questions, the Justice

next erred by failing to determine whether such questions were the legitimate domain of the LSA.
The justiciability of “political questions” starts from the premise that “political” bodies (legislatures,
cabinets®® or citizens in a referendum®’) are the legitimate decision makers, so: “the first step is to
determine who as a constitutional matter has the decision-making power ...”% Song’s basic
complaint was that the LSA was not the legitimate decision maker: “[cultural competence] does not
describe legal ‘competence.’ [It] describes legislating.”® Statutory delegates may not rewrite the
law or arrogate powers to themselves they were never intended to have.?® Kachur J. failed to take
this “first step”; to confirm the LSA could legitimately answer the “political” questions she could
not. Neither is the LSA a legislative body nor is it within the LSA’s mandate to politically interfere

with lawyers.’! In fact, in response to Song’s complaint that the LSA was illegally arrogating

83 Evashkow v Melia, 2025 ONSC 2181, para. 9, Friends of the Oldman River Society v Canada
(Minister of Transport), 1992 CanLII 110 (SCC), pp. 76-77; Pham v Qualified Metal Fabricators
Ltd., 2023 ONCA 255, para. 24; see also footnote 84.

$ R. v Sheppard, 2002 SCC 26 (“Sheppard”), paras. 1, 5, 28, and 31-33; R. v M. (R.E.), 2008 SCC
51 (“R.v M), paras. 11, 33, 35, and 43; Canada (Minister of Citizenship and Immigration) v
Vavilov, 2019 SCC 65 (“Vavilov™), para. 128.

 R. v M, paras. 16-17, 25 and 57.

8 Operation Dismantle.

87 Secession Ref.

8 Operation Dismantle, para. 63.

% Brief, para. 459; see also paras. 397-406; Reasons, para. 76 (AR p.26), citing Surreply, para. 132;
Tx, 3:14-18.

% Vavilov, paras. 108-109.

%' Canada v LSBC, pp. 335-336; Brief, paras. 140-178; Tx, 14:37-15:07.
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legislative powers to itself, the Reasons seriously aggravated this abuse by confirming, in effect, that

such powers remain impressed with the legislatures’ privilege.

19. The Justice next erred by purporting to conduct judicial review while simply ignoring the
“non-justiciable” subject matter of the LSA’s decisions including, critically, the LSA’s impugned
objectives. The Justice relied on the principle that “it is not for this court to second guess the LSA's
determination of what is in the public interest.”°> To the contrary, the exercise of all discretion must
accord with the purposes of the grant of discretion.’® The Reasons read as if the “ideological and
policy considerations”* did not exist — as if the LSA did not, as a matter of fact, have the POs. The
LSA’s impugned conduct thus fell into a “lawless void.” This is evident from, inter alia: A) the
Justice’s reference to Code 6.3’s commentary while ignoring its impugned ideological content®>; B)
the conclusion that the ROs (which include the POs and expressly contemplate the POs taking
priority over the rule of law and access to justice*®) were “irrelevant”;”’ C) the refusal to consider
the POs within the jurisdictional analysis®®; D) and most especially the interpretation of CC as
relating solely to “understanding” indigenous people including their “history and issues” and “lived
experiences” and to communication skills to better serve indigenous clients® (“Superficial CC”),
ignoring evidence and argument that CC is jargon which includes, also, a political meaning (see
paras. 47 to 49 below). The Justice Failed to Engage with Song’s argument that, to “black box” (i.e.
hide from the analysis) the LSA’s impugned objectives in this manner was to conduct a “judicial

review by assumption.” %

20. The refusal to consider the LSA’s impugned objectives is especially glaring given Song’s
heavy emphasis on the importance of decoding jargon (i.e. determining its objective meaning) and

his several warnings against the “motte-and-bailey fallacy”!'!': “To effectively review the legality

%2 Reasons, para. 113, see also paras. 91, 94 (AR p. 32, 29).

% Vavilov, paras. 83, 108, 110, 137 and Roncarelli, paras. 40, 41.

% Reasons, para. 30 (AR p.20).

% Reasons, para. 20 (AR p.18); Brief, paras. 705-719.

% Songl, Ex. “E”, pp. 103-104 (EKE, pp. 75-76).

7 Reasons, para. 57 (AR pp. 23-24).

% Reasons, para. 94 (AR p. 29).

% Reasons, paras. 101, 112, and 114 (AR pp. 30-32).

10 Surreply, paras. 117-152 and Tx, 7:10-10:4; 114:13-18.

101 Reasonableness includes avoiding logical fallacies: Vavilov, para. 104. A motte-and-bailey
fallacy swaps an indefensible claim (the bailey) for a defensible one (the motte).
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and constitutionality of the LSA’s Impugned Conduct this Honourable Court must correctly
understand ...[that] ... [CC] ... means the pursuit of a ‘transformative agenda’ ... the LSA ...
invite[s] this Court to view matters in an utterly superficial and misleading way — to accept the motte
for the bailey.” %> The Justice Failed to Engage with these arguments and simply ignored, for all
purposes, the impugned “ideological and policy considerations.” The Justice reasoned, in effect, that
because she could not question the “wisdom” of the LSA’s decisions, neither could she inform

herself of such decisions or confirm their “validity”.

21. The Justice therefore also misconstrued Vavilov'%’ by making reference to the LSA’s
objectives and decisions only after stripping them of their (impugned) political and ideological
content. A reasonableness analysis includes confirming that the delegate’s entire purpose'®* is
consistent with the statutory purpose. '% Song’s primary theme was that the POs constituted Abuses
of Subversive Objectives, which arguments are substantially absent from the Reasons (a Failure to
Engage), and which objectives were left unscrutinized. The Justice neither identified the LSA’s
“political and ideological” objectives, nor confirmed they were consistent with the statutory grant.
They were simply placed in a “black box”, labelled “non-justiciable”, and disappeared from the

analysis.

22. It is noteworthy that the Justice came much closer to applying the correct legal test when
scrutinizing the LSA’s claimed objectives. Here, the Justice identified statutory “purpose” as

relevant to her analysis '%, surveyed the LSA’s claimed objectives (“to protect and serve the public

9 107. ¢ 9 108. ¢
;to ¢ ;to ¢

interest ... [by] the creation of mandatory standards ... ensure competence rais[e]

5110,

7109 to “serve the public interest”!'%; to further “the public interest and the

competence

administration of justice ... by promoting cultural competence”!!!; to “promote equality and human

102 Surreply, paras. 44-48.

103 See also below at Part 4.C.

1% Vavilov, inter alia, para. 15 re “transparency’.
195 Roncarelli, p. 143; Vavilov, para. 108.

106 Reasons, para. 49 (AR pp. 22-23).

107 Reasons, para. 95 (AR pp. 29-30).

108 Reasons, para. 95 (AR pp. 29-30).

109 Reasons, para. 110 (AR p. 32).

110 Reasons, para. 108 (AR p. 31).

1 Reasons, para. 113 (AR p. 32).
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rights”, ''2 etc.) and confirmed such objectives were “valid means by which the LSA can pursue ...

the public interest.” '3 Even this limited “validation” was in error: the LSA’s highly generalized
framing of its objectives rendered judicial review meaningless''* and there was a broad Failure to
Engage with evidence and argument that the LSA’s decisions were otherwise “unreasonable” (see

paras. 9 to 11 above and para. 52 below). For example, the LSA’s POs entail the rejection of reason

and empiricism ' as oppressive shams; and the record contained no evidence whatsoever to support

the LSA deeming CC a “core” competence. '1°

23. The Reasons (paras. 30 to 37) provide various arguments and purported examples which
relate to justiciability (addressed here), evidence (addressed at Part 4.B “Improperly Excluded
Evidence” below), or both. Dunsmuir states that judicial review relates to “all exercises of public
authority.” '!7 Kachur J. noted, similarly, that judicial review is only available with respect to law or
state action. The Justice, however, followed this proposition with the peremptory conclusions that
neither: A) the assumption of specific objectives including in plans to which the LSA “will have
regard for ... when discharging its regulatory functions;!'® nor B) the use of statutory authority to
implement such plans by means of the Profile and CPD Tool, is law or state action. The Profile and

CPD Tool are patently exercises of public authority (see para. 26 below). But, more broadly, if the

LSA’s redefinition of legal competence is not “law or state action”, then its most basic functions are

immune to judicial review. This is a clear violation of “... Dunsmuir’s promise to protect ‘the

legality, the reasonableness and the fairness of the administrative process...”” !

24. The “few examples” provided by the Justice do not, however, support the conclusions. Third-
party resources, including academic commentary '?° and the Path, were expressly relied on by the

LSA when mandating cultural competence training, '*! drafting and mandating the Profile (including

12 Reasons, para. 124 (AR p. 33).

113 Reasons, para. 132 (AR p. 35).

"4 Sauvé v Canada (Chief Electoral Officer), 2002 SCC 68 (CanLII), [2002] 3 SCR 519, para. 22.
115 Brief, paras. 335-380.

116 Brief, paras. 31-33 and 47-53.

"7 Dunsmuir, para. 28.

18 Songl, Ex. “E”, p. 103 (EKE p.75).

1 Vavilov, para. 12.

120 The Articles and Songl, paras. 161-162, Ex. “KKK”, Ex. “LLL” (EKE pp. 67, 122, 123);
Song2, Ex. “M”; Songl, Ex. “MMM?”, Ex. “NNN” (EKE pp. 159, 169).

21 CRP, p. 279 (EKE p. 248), Song2, Ex. “J” (EKE p. 409), CRP, p. 275 (EKE p.244), Song2, Ex.
“A” (EKE p. 305).
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defining new “competencies”) and when drafting and mandating new ethical obligations in Code
Part 6.3.'22 These resources were tendered as relevant to the LSA decisions!? subject to judicial
review. Kachur J. appears to have reasoned that, because the evidence itself was not “subject to

95124

judicial review” <", the decisions to which such evidence relates are also not “subject to judicial

review.” That is an error of law: the Justice appears to have formulated and applied an entirely novel

legal rule (an “Invented Principle”). !>

25. The next example is the proposition that, because the POs are not justiciable, nothing
“intertwined with” them is justiciable either'?° (an Invented Principle). Note first, this is circular.
The non-justiciability of the POs was proven by the non-justiciability of the POs. Second, having
erroneously “black-boxed” the POs from her analysis, Kachur J. likewise “black-boxed” the Profile
and CPD Tool on the basis that Song had claimed they were a means by which the POs were
promoted. This is an error (see above) and not an example of why the Profile and CPD Tool are not

an exercise of statutory authority.

26. The final example '?’ is the Justice’s application of another Invented Principle to the Profile,

that judicial review only relates to wholly mandatory obligations. Judicial review is available for all

exercises of public authority including, for example, exemptions,!? investigative reports,'?

130 or authorizations. 3! In any case, the Reasons: A) provided no coherent analysis of the

benefits,
Profile’s influence on lawyers (e.g. if the Profile’s competencies are “important to maintaining [safe,

effective, and sustainable] legal practice”!*? how is it not a “checklist’?!** If CC is sufficiently

122 CRP, pp. 373 and 183 (EKE pp. 292 and 209).

123 Rule 3.18(2).

124 Reasons, paras. 28, 33-34 (AR pp. 19-20).

125 See para. 12 and M.H., Re, 2006 NSUARB 43, paras. 58 and 110.

126 Reasons, para. 34 (AR p. 20).

127Reasons, para 35 (AR pp. 20-21).

128 PHS Community Services Society v Canada (Attorney General), 2011 SCC 44.

12 Democracy Watch v Canada (Attorney General), 2026 SCC 28, para. 1.

130 Yatar v TD Insurance Meloche Monnex, 2024 SCC 8; Canadian Federation of Students v
Greater Vancouver Transportation Authority, 2009 SCC 31 (“Greater Vancouver”).

131 Alberta’s Free Roaming Horses Society v Alberta, 2019 ABQB 714 (“Free Roaming”); BC
Civil Liberties Assn. v University of Victoria, 2016 BCCA 162; Canada (Attorney General) v
TeleZone Inc., 2010 SCC 62; Greater Vancouver.

132 Reasons, para. 11 (AR pp. 16-17).

133 Reasons, paras. 13 and 35 (AR pp. 17, 20-21).
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important to justify mandatory education'** how can the Profile’s associated competencies be
optional?); and B) Failed to Engage with Song’s extensive arguments as to the Profile’s pressure on
lawyers '* including mandatory effects: it guides the LSA’s selection of mandatory education; '3
lawyers must both plan education with reference to the Profile (education is mandatory)'*” and must
practice with competence;'*® according to the LSA, a failure to maintain the competencies in the
Profile renders the lawyer’s practice unsafe, ineffective, and unsustainable;'*° the LPA deems
incompetence to be conduct deserving of sanction; 1*? and the Profile’s competencies are necessarily

consistent with Code Part 6.3 and therefore “ac[t] as an interpretive aid.” '*! The Profile’s purported

status as “not a checklist” does not render it something other than the exercise of statutory authority.

27. In conclusion, Song argued that the objectives pursued by the LSA were subversive to its
statutory duties rendering its decisions Abuses of Subversive Objectives and ... outcomes ... so at
odds with the legal and factual context that they could never be supported by intelligible and rational
reasoning.” '*? Kachur J. simply refused to consider those objectives and therefore to substantively
hear Song’s case. The effect of the Reasons is to leave the LSA free to pursue these or other
subversive objectives free of legal oversight. It may be clarifying to consider Roncarelli. On the
Reasons’ logic, Premier Duplessis’s extraneous religious purposes (judicial toleration of which
would “... signalize the beginning of disintegration of the rule of law as a fundamental postulate of
our constitutional structure ...” '*?) were actually outside of Justice Rand’s competence and were not

therefore “subject to judicial review”. This is a clear misconstruction of the law of justiciability.

28. These errors patently affected the outcome for reasons which are evident. The Justice failed
to conduct a substantive judicial review and failed to grapple with key arguments put forward by

Song. Most importantly, the Justice refused to consider Song’s central complaint that the LSA is

13 Songl, Ex. “DDDD”, p. 991.

135 Brief, pp. 173-180; Tx, 46:4-48:25.

136 CRP, p. 179 (EKE p. 205) and Brief, paras. 680-682.
137 Rules 67.1 and 67.2 and Brief, paras. 683-686.

138 Rule 3.1-2.

13 CRP, p. 179 (EKE p. 205).

140 LPA, s. 49 and Brief, 687-694.

141 Brief, paras. 701-704.

142 Vavilov, para. 86.

143 Roncarelli, paras. 28 and 45.
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abusing its statutory authority by politically interfering with the independence of the bar thereby

undermining the rule of law — leaving the LSA free to do so.
B. Improperly Excluded Evidence

29. “Judicial review” is a broad and varied mechanism whereby the courts ensure public
authorities do not overreach their lawful powers. !** Given the variety of delegates subject to judicial
review, the form of judicial review depends on context.'*> As it relates to affidavit evidence, the
context includes, critically, whether or not the delegate is a “typical” or “traditional” quasi-judicial
tribunal to which parties may tender evidence and arguments following which reasons are provided

and against which certiorari is sought. 146

30. In that context, affidavits are generally not admissible because they risk converting judicial

147

review into a hearing de novo. "' If an applicant wants evidence on the record, it is tendered at the

hearing and thereby forms part of a “discrete and well-defined body of material”'*® which forms the

record of proceeding on judicial review. '*’

31. In the context of applications like the present one (where: the LSA was not acting in a quasi-
judicial capacity, hence, there was no hearing; Song had no opportunity to tender evidence; there
was no discrete and well-defined record; and there were no reasons) the general rule is relaxed.'°

9151

In fact, because “the court would almost invariably grant permission to file an affidavit in such

atypical applications (including those for prohibition, declarations, and injunctions '°?) the Rules

4 Dunsmuir, para. 29.

145 See, for example, Baker v Canada (Minister of Citizenship and Immigration), 1999 CanLII 699
(SCC), [1999] 2 SCR 817, para. 21 and Vavilov, paras. 88-90.

146 Free Roaming, para. 25; CM v Alberta, 2022 ABKB 716 (“CM”), para. 28; Oleynik v
University of Calgary, 2023 ABCA 265 (“Oleynik’), para. 8.

147 Alberta Liquor Store Assn v Alberta (Gaming and Liquor Commission), 2006 ABQB 904
(“Alberta Liquor”), paras. 42 and 46; Oleynik, para. 7.

148 CM, para. 28.

149 Rule 3.18(2)(d).

150 Free Roaming, para. 25; CM, para. 28; Oleynik, para. 8.

151 Oleynik, para. 8.

132 Such as the present application: OA, paras. 48(a), (c), (d), 49(a), (b), and 50 (AR pp. 13-14).
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were amended in 2022 to expressly permit the filing of affidavits without prior consent'>3. The

affidavits tendered by Song '>* were therefore expressly permitted by Rule 3.22(b.1).

32. The foregoing and following legal principles were put to Kachur J.'>° but the Justice erred
by both Failing to Engage with such arguments and failing to apply such principles. For example,
the Justice nowhere considered the distinction between traditional and non-traditional forms of
judicial review or Rule 3.22(b.1). Rather, the Justice nearly inverted Song’s argument, concluding

Song had argued “there is no transcript made of the quasi-judicial proceeding.” !>

33. In any case, the general rule is subject to various exceptions. First, affidavits are permitted to

157

supplement the record where there is “no, or an inadequate record” of proceedings including

)58 such as where there are records or

where there is no transcript of a quasi-judicial proceeding
information which were “directly or indirectly before the tribunal” but are absent from the record
before the Court. !> Almost all of the exhibits to Song’s affidavits ' were records before the LSA,
relevant to the Impugned Conduct (or were reasons therefore), but excluded from the LSA’s CRP,
including all of the records discussed in this Part 4.B. The affidavits were admissible to supplement
the record on this basis. However, the Justice refused to admit them for a few reasons, which were
errors of law (A to F). (A) The CRP was not deficient because, “[t]he LSA's reasoning process can
be deduced from both the record and the context surrounding it.” '®! This is an Invented Principle.

To the contrary, all records before the tribunal form part of the record before the Court, not just a

153 Rule 3.22(b.1).

154 Songl (EKE p. 43), Song2 (EKE p. 301), Report (EKE p. 5).

155 Surreply, pp. 53-66.

156 Reasons, paras. 60-61 (AR p. 24).

157 Alberta Liquor, para. 41; CM, para. 27; Andres v University of Lethbridge, 2020 ABQB 223,
para. 8.

158 Alberta College of Pharmacists v Sobeys West Inc., 2017 ABCA 306 (“Sobeys West”), para. 65.
1 Sobeys West, paras. 25, 70; see also Alberta Liquor, paras. 38, 42; Lethbridge and District Pro-
Life Association v Lethbridge (City), 2020 ABQB 654 (“District Pro-Life”), para. 21; Leavitt v
Association of Professional Engineers and Geoscientists of Alberta, 2021 ABQB 983 (“Leavitt”),
para. 52.

10 Songl, Ex. “A”, “B”, “C”, “D”, “E”, “F”, “H”, “I”, “J”, “K”, “L”, “M”, “N”, “O”, “R”, “V”,
“W”, <X, “Y”, “CC”, “DD”, “EE”, “GG”, “II”, “VV”, “AAA”, “BBB”, “CCC”, “DDD”, “EEE”,
“FFF”, “GGG”, “J1J”, “KKK”, “LLL”, “MMM?”, “NNN”, “000”, “PPP”, “QQQ”, “RRR”, “SSS”,
“Uuu”, “VVV” “WWW” “YYY”, “ZZZ”, and “DDDD”, and Song2, Ex. “B”, “A”, “I”, “F”,
“K”, “C”, “N”, “L”, “I”, and “M”".

16l Reasons, para. 62 (AR p. 24).
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few records from which reasons can be discerned. Further, this Invented Principle makes for bad
judicial policy. A cherry-picked set of records might suggest certain reasons, whereas the full record
might suggest something very different. Such was the case here. The records absent from the CRP
evidenced and explained the LSA’s POs (their exclusion permitted the LSA to argue that the POs
were not “supported by the evidence”!%%). The effect of this Invented Principle was therefore to
exclude evidence of Song’s central complaint. Perversely, given this Invented Principle, the Justice
Failed to Engage with Song’s argument that, among the records which ought to be admitted, was a

“Reasons Letter”'®

, which is the closest thing to proper reasons in the evidence. The Reasons Letter
formed the basis of extensive argument !** including as to the LSA’s apparent claim of jurisdiction

from the Truth and Reconciliation Commission (the “TRC”), which claim was analyzed by the

Justice '%° but excluded from the evidence. Any discretion necessary to supplement the deficient CRP

ought, instead, to have been exercised generously, given the argument (with which the Justice Failed
to Engage) that important records were “‘conspicuously absent” from the CRP and that the LSA “has
an interest in ensuring that the contents of the CRP are helpful.” !¢ Procedural discretion must be
sensitive both to the need for the Court to be fully informed and to the delegate’s potential conflicting

interest in seeing its decisions upheld. '®’

34, (B) The Justice excluded many of the records because they were “from third parties” and
thus not “subject to” judicial review ', while others were “created by the LSA.”!%° This is an

Invented Principle. The record is not limited to things authored by the statutory delegate.

35. (C) Even records created by the LSA were excluded on the basis that they were “duplicative.”

170

While it is true that duplicates need not be included in affidavits, ™ a “duplicate” means the same

record twice — not a different record that “do[es] not provide any additional information related to

122 _SA Brief, para. 129.

13 Songl1, Ex. “EE” (EKE p. 106): letter from the LSA’s CEO to Mr. Blackett, dated December 6,
2022.

164 Brief, paras. 260 — 298.

165 Reasons, para. 112 (AR p. 32).

1% Surreply, paras. 65-66.

17 JK v Gowrishankar, 2019 ABCA 316, para. 46.

168 Reasons, paras. 32-33 (AR p. 20).

19 Reasons, para. 62 (AR p. 24).

170 Oleynik, paras. 8, 10.
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the LSA’s reasoning process”!”! (an Invented Principle). While the affidavits did contain some
(proper) duplicates, the concept is largely irrelevant (e.g. none of the records referred to in this Part

were proper duplicates).

36. (D) The ROs were impliedly excluded because, inter alia, they were ‘“not being
challenged” ! (an Invented Principle that records are excluded from the evidence unless they are,
themselves, subject to challenge) and because they were “linked to” the purportedly non-justiciable

POs (an Invented Principle that evidence of purportedly non-justiciable objectives should be

excluded).

37. (E) Having purported to admit (unidentified) portions of Song’s affidavits for the limited
purpose of assessing claims under the Charter (a second general exception to the general rule!”?) in
fact, the Justice later referred to none in her Charter analysis, except limited (and purportedly
mitigating) references to the Path!”*. However, the Justice did not admit the portions that “contain
his opinions and argument about the merits of the issues which are not admissible.”!”> As Song
argued, with which argument the Justice Failed to Engage, his “sincerely held religious and secular
beliefs and desired expression” are necessary evidence in support of his Charter ss. 2(a) and 2(b)

claims. 76

38.  (F) Finally, the Report was excluded, !”’which is discussed below (para. 48). In the context
of the Charter claim, its exclusion is an error of law because: (F.i) affidavits are permitted to support
Charter claims; and (F.ii) the Report evidences that the LSA’s POs vilify Christianity, the

Constitution, and their respective principles as invalid, oppressive social constructs. !’

17t Reasons, para. 62 (AR p. 24).

172 Reasons, para. 59 (AR p. 24).

'3 Bergman v Innisfree (Village), 2020 ABQB 661 (“Bergman”), para. 46 and Syncrude v Alberta
(Minister of Energy), 2023 ABKB 317 (“Syncrude”), para. 57.

174 Reasons, paras. 144-145, 149 (AR pp. 36-37).

175 Reasons, para. 64 (AR p. 25).

176 Brief, para. 727 and Surreply, para.106(c); and see Mouvement laique québécois v Saguenay
(City), [2015] 2 S.C.R. 3, para. 69; R. v Edwards Books and Art Ltd., [1986] 2 S.C.R. 713
(“Edwards Books™), SL v Commission scolaire des Chénes, 2012 SCC 7, paras. 2, 24; and
Montréal (Ville) v 2952-1366 Québec Inc., 2005 SCC 62, [2005] 3 SCR 141, paras. 62, 56-81.

177 Reasons, para. 64 (AR p. 25).

178 Report; Songl, Ex. “LLL” (“Dominant Culture”, pp. 813 and 817) (EKE pp. 130-134);
“ethnocentrism”, “heterosexism “imperialism”, “majority” pp. 814, 817, 819, 827) (EKE pp. 131,
134, 136, 144); Brief paras. 299-380, 538-594, 743-768.
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39. A third exception to the general rule (the second is discussed at para. 37 above) is where
affidavits provide useful background and context, including to explain specialized jargon and
technical material.!”® The Justice both Failed to Engage with Song’s arguments in this respect '3° and
failed to cite or apply these principles. '8! These failures are particularly problematic given Song’s
consistent argument that, “a proper understanding of the LSA’s nomenclature and underlying
ideological concepts is critical to understanding the true nature of the LSA’s Impugned Conduct.”!8?
As the OA warns, while the Theories “appear, superficially, to embody the values ... of the ...
Constitution ... [they] are, in fact, subversive to the ... Constitution including hostile to those same
values ...”'®3 In his Brief Song reiterated the necessity to “carefully consider the details of these
foreign objectives which are difficult and obscure. When its nature is understood, its incompatibility
with the Constitution is clear.” 3% Song warned of the motte-and-bailey fallacy '*° and that the LSA
was attempting to “black-box” improper objectives by use of misleading labels. 3¢ All of these
arguments are totally absent from the Reasons — a Failure to Engage (see also paras. 66 and 67

below).

40. As a consequence of the improper exclusion of records, the LSA’s objectives were framed,
superficially, as variations of “competence” and “ethics” '8’ (the motte) stripped of all subversive

and abusive substantive content (i.e. the POs — the bailey).

41. Some examples of important evidence thereby excluded from the record are as follows (A to
G). (A) The CRP contains minutes of many Bencher and committee meetings which show express

reliance on certain records which were “conspicuously absent”!®8 from the CRP. The failure was so

17 Canadian National Railway v Volker Stevin Contracting Ltd., 1991 ABCA 287; Alberta Liquor,
para. 49; Free Roaming, para. 26; Leavitt, para. 42; District Pro-Life, paras. 7, 19-20; Cold Lake
First Nation v Alberta (Tourism, Parks and Recreation), 2012 ABQB 579, para. 27; Bergman,
para. 46; CM, para. 27.

180 Surreply, paras. 44-113.

181 Reasons, paras. 58-64, 130 (AR pp. 24-25, 34).

182 Surreply, para. 89.

183 0A, para.16(a) (AR p. 7).

184 Brief, para. 8.

185 Surreply, para. 23.

186 Tx, 9:34-38.

187 Reasons, paras. 99-132 (AR pp. 30-35).

188 Surreply, para. 65.
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frequent that Song defined the term “Meeting Materials” for efficiency'®® (see also the Not
Produced records above). The CRP was clearly inadequate as the Rules expressly require these
records be included. '*° That such Meeting Materials were highly relevant is clear. For example, the
LSA excluded from the CRP (and the Justice from the evidence) the Furlong Report which was
central to the LSA’s new “competence” program including an express acknowledgment in the

192

Profile. ! The Furlong Report evidences that CC means the advancement of the POs '°? and that no

due diligence was done on the Path by Furlong either. '3

42, (B) The LSA likewise excluded from the CRP (and the Justice from the evidence) the Path
itself. As argued by Song (with which argument the Justice Failed to Engage), the LSA instead
included in its CRP a deficient “information sheet”'** (the motte) from which is absent all of the
Path’s impugned Theoretical content (the bailey). For example, while the sheet says: (B.i) lawyers
will be able to “summarize scientific theories”'*> (the motte); the Path actually contains a lesson in
Theoretical relativism (the bailey); '°® and (B.ii) lawyers will be able to “highlight the failure of the
Canadian justice system towards Indigenous peoples” (the motte); the Path actually contains a lesson
in Postcolonialism (the bailey).'®” Nor does the LSA’s sheet include the Path’s factual accuracy
disclaimer.'”® The Justice Failed to Engage with Song’s argument that the Path contained

misinformation (see footnote 42 above) and excluded the evidence of same. '*°

18 See, for example, Brief, paras. 35 (re: Meeting Materials absent for the meeting at C-406), 36
(C-402), 37 (C-398), 42 (C-392), 50 (A-273), 55 (C-386), 66 (A-383), 67 (A-242), 69 (C-380), 73
(C-374), 74 (C-371), 78 (C-368), 105 (C-345), and 111 (C-342).

19 Rule 3.18(2)(d) and (e).

1 CRP, p. 200 (EKE p. 226); see also CRP, pp. 210-220, 254, 275-276, 328, 337, 365, 386, 398
(EKE pp. 229-239, 241, 244-245, 273, 281, 288, 296, 298).

192 See, especially, the Articles.

193 Kachur J. Failed to Engage with Song’s extensive argument that the LSA did no due diligence
on the Path to confirm it was created by a trusted organization, accurate, or within the LSA’s
jurisdiction: it was none of those things (Brief paras. 37, 48, 47, 50-52, 394-397, 632-634 and
Song?2 paras. 18-19, Ex. “D”, “E”, “Q”, “R”) (EKE pp. 303-304, 405).

194 CRP, p. 311.

195 CRP, p. 316.

1% Report, pp. 6, 14 (EKE pp. 11, 19); Songl, Ex. “X” p. 454 (EKE p. 91).

197 Report, pp. 10-13 (EKE 15-18).

1% Songl, Ex. “X”, p. 453 (EKE p. 90).

19 Brief, paras. 632-638, Songl, Ex. “X” (EKE p. 89), Song2, paras. 18-19, Ex. “D”, “F”, “Q”, “R”
(EKE pp. 303-304)
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43. (C) Another key “Meeting Material” excluded is the Survey featured prominently throughout
the CRP?™ which, purportedly, shows “considerable empirical and anecdotal evidence that

discrimination, harassment and bullying remain prevalent in the legal profession” %!

and “alarming
levels of discrimination and harassment in the articling system”.2%> As argued by Song (with which
arguments the Justice Failed to Engage)?%* when the Survey itself is actually scrutinized it evidences
very little (note that the LSA did nothing to assess or weigh it). For example: (i) it failed to establish
a baseline (i.e. what levels of reported H&D would be described as “low” or “average”, as compared
to “prevalent” or “alarming”); (ii) it failed to define its terms including those which, elsewhere, bear
vague and expansive definitions (e.g. “harassment” includes “an incident ... that might reasonably
be expected to cause ... offence ... [including] assigning work inequitably”2%%); and (iii) it failed to
confirm whether reported H&D even involved a lawyer. Scrutinizing the Survey likewise reveals no

rational connection between its purported findings and the LSA’s decision?%

that it was “compelled
to act” on the Survey by “create[ing] competence programs ... on Indigenous issues to ... address
our obligation arising from the Calls to Action in the Truth and Reconciliation Report”2% (including
imposing CC and the Path). The Survey was neither specific to indigenous people nor linked to any
(even perceived) lack of CC. The Justice Failed to Engage with Song’s extensive argument on these
points. Instead, the Survey’s “findings” were framed only superficially: “the articling survey

revealed issues” and “established concerns.”?"’

44, (D) The Justice also excluded the minutes of a February 4, 2022, Benchers meeting (absent
from the CRP) where the LSA set the mandate of committees involved in the work of advancing the
POs. The LSA’s CEO, referring to a desire to expand its statutory jurisdiction, stated, “in the

meantime, the Law Society continues to utilize the Rules to advance its work where the legislation

20 CRP, 29, 58-59, 72, 77, 208, 210, 234, 238, 338, 354, 372, 382, and 404 (EKE p. 229, 282,
291).

201 CRP, 58.

22 Song2, Ex. “A”, p. 13 (EKE p. 306).

203 Brief, paras. 24 (cross-referencing 349-356), 31-33, 58-59, 69, 86, 113.

204 The Code at Rule 6.3-2 (Songl, Ex. “G”, p. 259) (EKE p. 82).

205 CRP, p. 333 (EKE p. 277).

206 CRP, pp. 338-341 (EKE pp. 282-285).

207 Reasons, paras. 99 and 119 (AR pp. 30, 33).
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is outdated.”?*® Song relied on this statement as evidence of a disconnect between the LSA’s

objectives and those assigned to the LSA by an “outdated” statute.>*

45. (E) As stated above, the Justice excluded the ROs notwithstanding that the LSA expressly
states it will use them, “as a guide when making regulatory, governance and operational decisions.”
The Rules make them part of the proper record?!? but the Justice erroneously failed to apply such
Rule on the basis of legal errors discussed above and below (see Part 4.C “Misconstruction of Auer”).
The ROs are, in fact, highly relevant evidence because, inter alia, in them the LSA adopts its POs
and expressly admits they may take priority over other objectives like the rule of law and access to
justice.?!! In another record excluded by the Justice, the LSA suggested the POs were actually super-

priorities.>!?

46. (F) Another group of excluded records is guidance material relied on by the LSA and
provided to lawyers to understand, inter alia, “competencies” in the Profile?!? and Code Part 6.3.
(F.i) Given Song’s recurring theme that the Court must determine the meaning of the LSA’s jargon,
few records were as useful to the task as a “glossary” of terms>!*. The glossary itself states: “These
terms are crucial to the system of thought that works to combat individual, institutional and systemic
racism.” As observed in the Report, “the very fact that a glossary is needed speaks to a project of
either introducing new [T]heory-inspired terminology or redefining existing terms.”?!> Indeed, the
glossary reveals many surprising meanings consistent with the LSA’s POs but hostile to the
Constitutional Principles, for example, that: i) racial prejudice directed at white people “is not

considered racism”;?'° ii) “whiteness ... white culture, norms, and values” is a “powerful fiction

enforced by power and violence”?!’; iii) accordingly, that both “equality” and “liberalism” are

28 Songl, Ex. “ZZZ7Z” (EKE p. 195).

20 Brief, paras. 70-71, 205(a), 252, and 405; Surreply, para. 73.

210 Rule 3.18(2)(e).

21t Songl, Ex. “E”, p. 101 and 104 (EKE pp. 73, 76).

22 Songl, Ex. “N”, p. 339 (EKE p. 86) (“... Benchers ... centering equity in their governance and
decision-making roles...”).

23 CRP, pp. 183, 373 (EKE pp. 209, 292), Songl, Ex. "CCC” p. 736 and Ex. “KKK” p. 802 (EKE
pp. 119, 122).

214 Song 1, Ex. “LLL”, p. 806 (EKE p. 123).

215 Report, p. 9 (EKE p. 14).

216 Song1, Ex. “LLL”, p. 831 (EKE p. 148).

217 Song1, Ex. “LLL”, pp. 839-840 (EKE pp. 156-157).
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concepts which support racial oppression®'®; iv) “color-blindness” is oppressive;>!? v)

99220 <«

“universalism” (e.g. “we are all the same”) is the oppressive construct of the “protestant, white,

western, middle-class, straight, male”??!; vi) rather than agreements to surrender lands, treaties???
are merely agreements to “share” some interests in land (a claim reiterated in the Path???); vii) an
indigenous person who embraces “white” (i.e. Western) values suffers from “internalized

99224,

racism”?*; and viii) “people of color’” lack “ultimate decision-making power” >,

47. (F.ii) The LSA also relied on and provided lawyers with the guidance of academic articles
(including the Articles) which define CC. Relying on such Articles, Song made extensive argument
that the term bore a (misleading) superficial meaning (the motte: “a type of competence appropriate
to Canada’s constitutional structure”) and an obscure, political meaning (the bailey: “hostility to the
Constitution” by pursuing the POs).??® That “cultural competence” is misleading is expressly
admitted in the Parmar Article on which the LSA placed heavy reliance,?*’ but which it excluded
from the CRP: ““cultural competence, as currently understood [including “the skills to work more
effectively with a diverse range of clients”] is inadequate ... limited and deficient”; “‘decolonization
is more useful than ‘cultural understanding’ when the goal is systemic change.” Parmar urges
understanding the term to mean enabling the pursuit of a radical agenda to transform the legal system
to address “the foundational violence of colonialism that has shaped ... Canadian laws,” including:
“unlearning colonial logics, hierarchies of legal cultures, and the disregard of particular knowledges

.y “understand[ing] how racial difference works”; moving away from the ... “the rational
independent self-reliant individual [which] lies at the heart of [the] narrow approach to ‘cultural
competence’”’; learning indigenous law and epistemologies; and, most especially, helping build-out

indigenous law and legal systems to reify racial segregation.??® As Song argued, CC thus has a

218 Songl, Ex. “LLL”, pp. 813, 826-827 (EKE pp. 130, 143-144).

29 Songl, Ex. “LLL”, pp. 810-811 (EKE pp. 127-128).

20 Songl, Ex. “LLL”, p. 813 (EKE p. 130).

21 Songl, Ex. “LLL”, p. 839 (EKE p. 156).

22Song2, Ex. "G" (EKE p. 408).

23 Songl, Ex. “LLL”, p. 837 (EKE p. 123); Songl, Ex. “X”, p. 447.

24Songl, Ex. “LLL”, p. 824 (EKE p. 141).

25 Songl, Ex. “LLL”, p. 824 (EKE p. 141).

226 Brief paras. 33, 416-537, 667; Surreply paras. 23, 45, 100, 152, 169, 181- 188, 192, 196.
21 CRP, p. 288 (EKE p. 257).

28 Song 2, Ex. “J”, pp. 230, 232, 235, 237-239, 244-245, 247, 253, 255 (EKE pp. 409, 411, 414,
416-418, 423-424, 426, 432, 434).



28

political meaning: “for lawyers to [assume] ... the objective of changing the law is to take on the
role of the legislature ... an Abuse of Subversive Objectives.”?* That CC has a Theoretical meaning
is obvious from the Articles and especially the observation that: “The most important theoretical

concept for [CC] is that all experience is constructed.” >

48. (G) Finally, the Justice excluded the Report on the grounds that it was: 1) “directed at the
merits” (see Part 4.A “Misconstruction of the Principles of Justiciability” above); 2) not “before” the
LSA; and 3) not within any recognized exception.?}! Song argued: “the Report is a critical roadmap
for the Court to understand the LSA’s [POs] because the Theories are opaque and poorly explained
... For example, ... that [CC] includes, ‘unlearning colonial logics [etc.] ... is virtually meaningless
without the Report’s overview of postcolonialism. Likewise, the meaning of the Path’s observation

that ‘we can look at science and origin stories as simply different ways to describe where we’ve

come from’ is seemingly benign (if inaccurate) without the Report’s explanation of the relativistic
core of the Theories.”?*? The Justice Failed to Engage with such arguments. In fact, the underlined
quote was referenced by the Justice only as evidence that Song enjoyed freedom of conscience. The
Report states, to the contrary, that “[iJronically, the notion of truth as multiple and subjective does

not mean that [the] Theories are open to ... intellectual challenge. They are hostile to the expression

of alternative viewpoints.” 3>

49. The Justice Failed to Engage with the whole of Song’s motte-and-bailey argument and, in
fact, nowhere mentions it. Worse, having determined the POs and evidence of same were not
“subject to judicial review”, the Court’s Reasons reproduce the very motte-and-bailey fallacies
against which Song warned. For example, CC was framed as bearing only its superficial meanings
(Superficial CC — the motte) without any acknowledgment of the impugned “radical” transformative
agenda (the bailey). Having refused to inform herself as to the LSA’s impugned objectives by
reference to Song’s evidence and argument, the Justice then repeatedly characterized Song’s

allegations as to the LSA’s objectives as merely his “subjective interpretations ... and ...

22 Brief, s. IV.B.i1 “The LSA’s Political Objectives — An Attack on Loyalty to the Law” (paras.
381-413).

20 Songl, Ex. “RRR”, p. 880 (EKE p. 178).

21 Reasons, para. 64 (AR p. 25).

22 Surreply, paras. 99 and 100; see also Brief, paras. 305 to 311 and Surreply paras. 67, 99-103.
23 Report p. 30 (EKE p. 35); see also Brief, s. IV.C.iv, “Illiberalism and Dogma” (paras. 614-638)
and the glossary’s treatment of “liberalism” (Songl, Ex. “LLL”, pp. 826-827) (EKE pp. 143-144).
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assumptions’” which were “not subject to judicial review because there is no factual or legal basis for

the claim.”?** The frequency of that observation demonstrates the importance of these rulings

(justiciability and evidence) to the balance of the Reasons.

50. This case required careful scrutiny of the LSA’s impugned objectives and of the meaning of
its own words. The foregoing evidentiary errors left the Court largely uninformed about both. As a
result, the LSA’s impugned POs (including as manifest in various new professional obligations as
to ethics and competence) went unscrutinized and the Reasons fundamentally rely on a logical

fallacy.
C. Misconstruction of Auer

51. Kachur J.’s summary and application of the principles for “assessing the vires of subordinate
legislation” were substantially in error as they largely ignored Vavilov?®. In Vavilov, the Court
acknowledged “past precedents” might continue to provide supplemental “guidance” (para. 143).
Auer reviewed past precedents, primarily Kazz?*°, to determine (when reviewing subordinate
legislation) what supplemental guidance survived Vavilov (para. 31). Auer retained all of the Katz
principles except the threshold question of whether regulations were “irrelevant” etc. because that
granted more deference than Vavilov permitted (para. 46). The Justice, however, listed the retained

»237 and then

Katz guidance as “... the principles for assessing the vires of subordinate legislation ...
nowhere mentioned or (fully and consistently) applied the Vavilov reasonableness standard:
reasonable in process (transparency, intelligibility, internal coherence and justification) and outcome

(justified in light of factual and legal constraints). Vavilov, not Auer, provides “the principles”.>®

52. To enhance a “culture of justification in administrative decision making”?® the
reasonableness review is effected by, first, identifying the delegate’s reasons in support of the
decision and, second, determining whether the decision was reasonable. Based on the arguments

before her (summarized above), Kachur J. should have noted and applied at least the following

24 Reasons, para. 30, see also paras. 24, 57, 135, 141 and 149 (AR pp. 19-20, 23-24, 35-37).
235 Vavilov.

26 Katz Group Canada Inc. v Ontario (Health and Long-Term Care), 2013 SCC 64, [2013] 3
S.C.R. 810 (“Katz”).

27 Reasons, para. 44 (AR p. 22).

28 Vavilov, para. 89, Auer v Auer, 2024 SCC 36 (“Auer”), para. 20.

29 Vavilov, paras. 2 and 83.
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Vavilov principles (the failure to do so was an error of law): A) as to process: A.i) reasons should be
read holistically and contextually in light of, infer alia, context, evidence, policies, and guidelines
including interpretive policies; A.ii) there must be consideration and weighing of, and no
fundamental misapprehension of, the evidence; A.iii) reasons must contain internally coherent and
rational chains of analyses (no logical fallacies, unfounded generalizations, absurd premises, etc.) of
all significant points which lead logically from evidence to conclusions; A.iv) conclusions may not
be peremptory, there must be transparent justification by analysis of the facts and law which
constrain the decision maker including, centrally, statutory purposes; A.v) an otherwise reasonable
decision cannot stand if it was reached on an improper basis (i.e. on the basis of a flawed reasoning
process); and, B) as to outcome, some outcomes are so at odds with the statutory language or the
legal and factual context that they can never be supported by intelligible and rational reasoning. 2%’
Song’s primary argument, that the LSA’s jurisdiction categorically excludes political interference

which subverts loyalty to the Constitution and to the client, was essentially ignored.

53. Kachur J. cited and (consistently) applied almost none of these principles and thereby fell
into serious error. In fact, in oral argument the LSA’s counsel invited this very error:

THE COURT: ... all I am to do is look at the Act in and of itself and determine

whether pursuant to that Act they had the reasonable ability to make that particular

rule. Not why they made it, not on what grounds they made it, not with what evidence

or -- he used the word evidence or empirical studies they looked at. None of that

matters. All it is what did the Act said and is it reasonable from the Act's
interpretation that they could pass this action.

MR. KULLY: Correct ...*"!
54. While Kachur J. acknowledged that reasons could be deduced from the record, debates,
deliberations, statements of policy?*? and plans, the Justice failed almost entirely to actually deduce
reasons. For example, in relation to Rules 67.2-67.4, Kachur J. noted the LSA’s view that the, “...
words, scheme and object of the LPA supports an ‘expansive construction’ of the rule making
authority of the LSA.”?* This is not reasons. It reveals no “reasoning process” with which Kachur

J. could “develop an understanding.”?** It is a peremptory conclusion with no analysis. Reasons

20 Vavilov, paras. 85-86, 98-105, 111-112, 122.
#1Tx, 80:38 — 81:4

242 Reasons, para. 48 (AR pp. 22-23).

243 Reasons, para. 78 (AR pp. 26-27).

2 Vavilov, para. 99.
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analyze statutory words, the absence of words (like “in the public interest”), the scheme of an act,
etc. to demonstrate, transparently, that an “expansive construction” is not only supported but
sufficiently “expansive” so as to render a specific decision intra vires. Identification of the LSA’s ex
post facto “reasons” about Code 6.3 was similar>®. Kachur J. referenced no Charter “reasons”

whatsoever.

55. Kachur J. did reference “the record” including some basic history, some evidence the LSA
relied on, and some objectives the LSA was purportedly pursuing.?*® But again, these were not
substantive reasons. They were facts, assertions, and decisions without analysis of the question at
issue: does the LSA have statutory and constitutional authority to pursue its POs including by means
of the Impugned Conduct? For example, in connection with mandatory education, the Survey
(evidence) was mentioned, but its relationship to CC (objective) was not. An “obligation” to address
“Calls to Action” (jurisdiction) was neither explained nor connected to the LPA. The LSA was said
to have determined CC to be a “‘core competence” (decision) without any information as to how that

determination was made (analysis) or on what basis (evidence).

56. With respect to the LSA’s jurisdiction to impose mandatory education, the clearest attempt
at “reasons” in the evidence was the Reasons Letter (see para. 33 above). As set out above, reasons

might also be deduced from statements of policy and plans. The LSA’s policies include the ROs to

which the LSA ... will have regard ... when discharging its regulatory functions.”?*’ But Kachur
J. excluded the ROs. Plans would include the LSA’s Strategic Plan, which adopted the POs including

a plan to “increase cultural competence.”2*® That plan was excluded from the evidence and ignored.

57. With respect to the Reasons Letter, the Justice “found” the TRC’s “Calls to Action” were
“not a source of jurisdiction”, indicating Song’s arguments were correct: the LSA committed a legal
error when determining its jurisdiction. However, Kachur J. went on to find, “... rather it is a

contextual factor that played a role in the LSA’s decision ...”%* Kachur J. thereby erred by

245 Reasons, para. 122 (AR p. 33).

246 Reasons, paras. 99-106 and 118-121 (AR pp. 30-31, 33).
27 Songl, Ex. “E”, p. 103 (EKE p. 75).

28 Song 1, Ex. “C”, p. 70 (EKE p. 70).

249 Reasons, para. 112 (AR p. 32).
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“disregard[ing] the flawed basis for the decision and substituting [her] own justification for the

outcome ...”>"

58. In place of the reasonableness standard described in Vavilov and Auer, the Justice incorrectly
applied what might be called a “de novo ‘tolerable’ analysis”. First, Kachur J. concluded her
“principles of reasonableness review” section quoting Auer: ... reviewing the vires of subordinate
legislation is ‘fundamentally an exercise of statutory interpretation ...”2°!" This suggests, as the
Reasons bear out, that Kachur J. really viewed her role as conducting a de novo analysis. The Justice
having selected Vavilov’s “reasonableness” standard, the LSA’s reasons should have been at the
centre of the review. However, given the misconstruction of Auer, reasons were deemed largely
irrelevant. For example, the ROs “will not assist the court in determining” whether subordinate
legislation “fall[s] under the LSA’s authority.” 2% Kachur J. conducted a de novo analysis. This is an

error>>,

59. Second, the Justice repeatedly described her task as ensuring the subordinate legislation

“fall[s] within a reasonable interpretation” of the LPA.?* In the context of the Reasons, by

“reasonable” the Justice seems to have meant “tolerable”. This is an error. Vavilov is clear that
“reasonableness” relates to process and outcome — it does not mean “good enough.”?>> Auer confirms
that “reasonableness” relates to the delegate’s decision-making process, not (primarily) to the

reasonableness of the rules themselves. >>°

60. As set out above, Kachur J. misconstrued the reasonableness review as excluding, inter alia,
analysis of the LSA’s objectives (the POs) to validate that they were: consistent with the statutory
objectives assigned by the LPA; consistent with the Charter; and rationally, legally, and

constitutionally pursued.

20 Vavilov, para. 96, citing Delta Air Lines Inc. v Lukdcs, 2018 SCC 2.

»1 Reasons, para. 50 (AR p. 23); but this quote from Aeur related to “constraints” and follows
Auer’s earlier reference to the full Vavilov reasonableness principles under the title: “How to
Conduct a Reasonableness Review ...” at paras. 50-51.

22 Reasons, para. 57 (AR pp. 23-24).

23 Vavilov, para. 83.

24 See, for example, Reasons, para. 71 (AR p. 25).

25 Vavilov, para. 11.

26 Auyer, para. 56.
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D. Misconstruction of Charter Principles

61. See para. 37 above. In addition, the Reasons seriously misconstrued Song’s Charter claims
and arguments, infer alia: A) they Failed to Engage with Song’s claim of religious neutrality under
Charter s. 2(a) (“The LSA has ‘intentional[ly]...” created a prejudicial public space by attacking the
honesty, integrity, and morality of the ‘... Protestant male’ and by attacking the veracity, integrity,
and morality of his ... profoundly held personal beliefs (religious and secular) ...”)*’; and B) they
characterized Song’s complaint as him being “forc[ed] ... to believe things.”?® Song claimed, in
essence, that the LSA was: i) mandating “education” including asking him questions he must answer
“correctly” which answers contradict his sincere subjective beliefs and desired expression; and ii)

requiring that he demonstrate CC and avoid H&D which “exerts substantial coercion ... to believe

... say he believes ... [and] advocate on behalf of ... * the Theories, all of which interfered with
Song’s freedom to “‘entertain the beliefs of his choice ... to declare these beliefs openly ... and to

manifest his beliefs ...”>>°

62.  While, as Song argued,?® the delegate’s objectives are relevant to the Charter ss. 1,%!
2(a),?%? and 2(b)**3analysis, the Justice appears to have ignored the LSA’s objectives (an error of
law) on the basis of her previous rulings on justiciability and evidence: Song was “merely” asserting
his “subjective interpretation” and “assumptions”.?** Contrary to the assurance that evidence would
be admitted “for the limited purpose of assessing the Applicant’s Charter arguments,” it was not —
an error of law.2% The Charter analysis was fundamentally flawed, as the impugned content (the

POs) was ignored.

27 Brief, para. 777; see also OA, para. 44 (AR p. 13), Brief, paras. 771-778, and Tx, 56:20-37.

28 Reasons, para. 135 (AR p. 35).

2 Brief, paras. 769-770.

260 Brief, paras. 733 and 776.

2! Big M, pp. 352-353; Hutterian Brethren v Alberta, 2009 SCC 37, para. 92; R v Oakes, [1986] 1
SCR 103 (“Oakes”); Doré; R. v Keegstra, 1990 CanLlII 24 (SCC), [1990] 3 SCR 697 (“Keegstra”™),
para. 62.

22 R. v Big M Drug Mart Ltd., [1985] 1 S.C.R. 295 (“Big M), paras. 81-82, 88: a purpose to
interfere with religious freedom will infringe s. 2(a).

263 Irwin Toy Ltd. v Quebec (Attorney General), [1989] 1 SCR 927, pp. 971-975: a purpose to
restrict the content of expression will infringe section 2(b).

264 Reasons, para. 135, 141, and 149 (AR pp. 35-37).

265 Reasons, para. 63 (AR pp. 24-25) (citing Schulte v Alberta (Appeals Commission), 2015 ABQB
17); see also para. 37, above and Mackay v Manitoba, 1989 CanLlII 26 (SCC), [1989] 2 SCR 357.
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63. With respect to the Charter analysis of the Profile, see above at para. 26 (the Profile exerted
significant pressure on lawyers to (at least outwardly) conform to its “competencies” and was, in
fact, “mandatory” in even the strictest sense of the word). Additionally, as applied to the Charter,
the Justice’s analysis includes an Invented Principle that, provided the Profile was not a “checklist”,
its interference was necessarily trivial and insubstantial.?*® To the contrary: “coercion includes not
only such blatant forms of compulsion as direct commands to act or refrain from acting on pain of

sanction, coercion includes indirect forms of control which determine or limit alternative courses of

conduct available to others”?%’; substantial interference includes “impeding conduct integral to the
practice of a person's religion;”2%® and s. 2(a) is engaged where “religious beliefs or conduct might

reasonably or actually be threatened.”” %%’

64. The Justice’s ss. 2(a) and 2(b) analyses contain another, related, Invented Principle: that
compulsory statements which contradict one’s conscience do not infringe one’s freedom of
conscience or speech provided they are not phrased in the form: “I believe that ...”2’°. By this
principle, it would not infringe Song’s Charter freedoms to compel him to answer the question,
“what religion is an invalid, oppressive social construct?” with the “correct” answer “Christianity”
(see para. 38 above), because the question is not, “what religion do you think is ...” This is not a
“generous” interpretation of the Charter.?’! Rather, it is an anemic interpretation which tends to gut

fundamental freedoms.

65. Code 6.3 is more obviously “mandatory”,?’?> which makes its absence from the Justice’s s.

2(a) analysis a serious Failure to Engage. Song argued Code 6.3 itself interfered with his conscience
freedoms?”®. Its absence from the s. 2(a) analysis is also noteworthy because the Justice had
specifically requested, in argument, that Song locate within Code 6.3 any requirements to “have a
certain view of the world”, which were duly located: “respect ... dignity”” and “recognize ... internal

bias.”?’* There are others: not “being willfully blind”, “be aware”, “be alert to unconscious biases”,

266 Reasons, para. 142 (AR p. 36).

27 Big M, para. 95.

268 Edwards Books, para. 99.

2 Edwards Books, para. 97.

210 Reasons, para. 146 (“not an affirmation that one believes”) and 149 (AR p. 37).

211 Contrary to Big M, para. 118.

212 See Code, Rule 6.3-1 (“a lawyer must ...””) and LPA s. 6(1), 49, Rule 85(6)(c).

23 OA, para. 48 (AR p. 13), see also Brief, pp. 701, 705-719, 769 and Tx, 43:20-46:2.
4 Tx, 44:3-46:2.
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“guard against any ... assumption”, etc. Similar references were requested (and located) in the

Profile.?” These obligations cried out for analysis.

66. In written argument, the LSA argued it was “difficult, if not impossible” to see how Code
6.3 could infringe s. 2(b). Respectfully, the infringement is obvious. Code 6.3 prohibits expression
and is enforced by sanction. It is naked censorship (whether or not justified) and a clear infringement
of s. 2(b). 2’ Song’s response to the LSA’s argument started with the anodyne observation that s.

2(b) “covers all forms of expression except violence,”?””

in response to which the Justice seemed to
defend the LSA’s proposition: “... whoa, whoa. There is a very broad definition of violence,” not

just “physical violence”. This seemed to be an assertion that H&D might be categorically excluded

from s. 2(b) protection. This is not correct. The definition of “violence” in law has expanded to
include threats of physical violence?’® but no further. The LSA aggravated this confusion with the
troubling suggestion that, “even if [H&D] ... [is] protected under the freedom of expression ... I will

recognize that ... hate speech is protected speech but any limitation on that type of violent speech is

justifiable in society regardless of if we apply the Oakes test or the Doré analysis ... ”*’° This seemed
to be a suggestion that, if not categorically excluded from 2(b) protection, H&D is categorically
justified under s. 1. This is wrong. “Government’” has the burden to prove s. 1 justification to a “very
high degree of probability” with “cogent and persuasive” evidence.?*° To automatically justify “any”
infringement which is “that type of violent speech” would make a mockery of the Charter.
Justification would become an exercise in categorical labelling (“this is violent speech”) rather than
in reasoning from evidence and legal principles. The danger of such an approach is particularly acute
where, as here, the Court Failed to Engage with all evidence and arguments that the LSA was

employing misleading categorical labels.

67. The Justice’s s. 2(b) analysis relied, in part, on a variation of the same error, finding that

Code 6.3 does not infringe s. 2(b) because the LSA’s purpose was to protect equality and human

25 Tx, 53:30-56:18.

216 Keegstra, para. 37.

277Tx, 50:10-11.

28 R. v Khawaja, 2012 SCC 69, para. 70.

29Tx, 99:34-38.

20 Oakes, para. 70-72; see also JR-MacDonald Inc. v Canada (Attorney General), [1995] 3 S.C.R.
199, para. 128; note: Kachur J. seems to suggest Song bore the s. 1 burden (Reasons, paras. 134-
135, 155-156 (AR pp. 35, 38).
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rights.?8! This is an error of law including an Invented Principle. It both fails to “analytically
separate” the ss. 1 and 2(b) analysis 2% and grants an automatic justification to infringements which
have as their stated purpose, equality and human rights. Again, the danger of such an approach is
particularly acute where, as here, the Court Failed to Engage with all evidence and arguments that

the claimed objectives were superficially stated and misleading.

68. Finally, the Justice applied an Invented Principle that ss. 24(1) and 52(1) of the Charter
provide remedies for Charter infringements only once someone is targeted with, and only within,
enforcement proceedings.?®®> To the contrary, “anyone whose rights or freedoms ... have been

infringed or denied may apply to a court of competent jurisdiction to obtain [a just] remedy ...” 234

PART 5 - RELIEF SOUGHT

69. Therefore, Song requests that the appeal be allowed and that Kachur J.’s order be set aside,
and: a) remitting the matter to the lower Court for a new hearing before a different Justice on terms
consistent with Rule 1.2; b) granting Song costs of the lower Court hearing; ¢) ordering that the LSA
shall produce its (full) ROs; d) directing that: d.i) the Court has capacity, legitimacy, and the duty to
review LSA’s Impugned Conduct; and d.ii) Song’s tendered affidavits shall be admitted and
considered with respect to all relief claimed; e) awarding Song costs of the appeal; and f) granting

such other and further relief as counsel may advise and this Honourable Court deems just.
ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 2"° DAY OF OCTOBER 2026.

Estimate of time required for the oral argument: 1 day

281 Reasons, para. 155 (AR p. 38).

22 Andrews v Law Society of British Columbia, 1989 CanLlII 2 (SCC), [1989] 1 SCR 143, para. 22.
28 Reasons, paras. 152-153, and 155 (AR pp. 37-38).

284 Charter, s. 24(1).
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Chapter 2

IN DEFENCE OF ZEALOUS
ADVOCACY

{. INTRODUCTION

2.1 Canadian lawyers play an actively partisan’ role in asserting the interests
of their clients, whether in or outside a traditional court of law. The lawyer’s role
is properly described as actively partisan because the lawyer seeks to advance
the legal interests of his clients even to the point of defeating the interests of
others. Moreover, the lawyer seeks to advance his client’s interests resolutely;2
he may — and should — use procedural and substantive legal rules to achieve
what his client wants. The lawyer is constrained by legality, and when advising
clients must interpret the law in good faith, but he nonetheless seeks to obtain
legal advantages for his client regardless of the cost that obtaining those
advantages may impose on other individuals or on the public generally.

§2.2 Perhaps more traditionally, the lawyer’s role is also actively partisan
because, in courtrooms or like settings, the lawyer acts within an adversarial
system, in which he presents his case in opposition to another party or
parties. Even in Québec, Canada’s only civilian jurisdiction, the conduct of a

legal matter is adversarial, not 1'nquisitorial.3
§2.3 The Federation’s Model Code of Conduct puts it this way:

In adversarial proceedings, the lawyer has a duty to the client to raise
fearlessly every issue, advance every argument and ask every question,
however distasteful, that the lawyer thinks will help the client’s case and
to endeavour to obtain for the client the benefit of every remedy and

defence authorized by law ...

The lawyer’s function as advocate is openly and necessarily partisan.
Accordingly, the lawyer is not obliged (except as required by law or
under these rules and subject to the duties of a prosecutor set out below)
to assist an adversary or advance matters harmful to the client’s case.*

" In the first edition I used the word “adversarial”. On reflection 1 think actively partisan is more
accurate because adversarialism implies hostility and aggression, and those are not necessary
requirements for the lawyer’s role (at least not all the time). My point was to communicate the
idea that sometimes the lawyer’s job requires that the lawyer pursue the client’s interests even if

at the cost of others, and I think active partisanship better captures that idea,
In general, Canadian Codes of Conduct refer to lawyers as “resolute™ advocates. However, Canadian

cases oflen refer to the lawyers duty as one of zealous advocacy — R. v. Neil, [2002] S.C.J. No. 72 at
, ga}x]ra 19,12002) 3 S.C.R. 631 (S.C.C.). I will use the words “resolute” and “zealous™ interchangeably.
\ 15 1s why Québec is ofien properly described as a “mixed” regime.

FLS MC, Rule 5.1-1, Commentaries | and 3.
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werritory a lawyer mayﬁnd\nsc a corpm‘.utc client on lechnigy) intEfUI Cthi,,
of the Income Tax Act :u allow the client to reduce itg tax pay €rpre ati(,;:l
preatest possible extent.” A lawyer may advise the clieng to Squcm‘- to thx
arder (o require the state to do something, even where the rcgu:hc St e
significant drain on the public fisc, and a majority of the Cilizc‘nr bwill p,
A lawyer may use the evidence available to him to attack the creZ'g- Pose
witness he believes to be truthful. A lawyer may asgery a l "llty of
limitations on behalt of a client to allow the client to defeat paymer?tldtute.
debt. A lawyer may make legal arguments to a court that he be]ieVeOf 4 Jugy
be contrary to the public interest if accepted. A lawyer may ars Woulq
interpretations of evidence that he believes to be spurious. A lawyer gr::z for
must — stay silent as an innocent man is convicted of a crime the lay -
knows his client committed.” Wyer

§2.4 There are, of course, many things that a lawyer cannot do, as | will
discuss in subsequent chapters of this book; the lawyer’s role is zealgyg

advocacy within the bounds of legality, not zeal unbounded. Ag the
Federation’s Model Code also notes:

The lawyer must discharge this duty [to advocate] by fair and
honourable means, without illegality and in a manner that is consistent
with the lawyer’s duty to treat the tribunal with candour, fairness,

courtesy and respect and in a way that promotes the parties’ right to a
fair hearing in which justice can be done.’

In addition, what zealous advocacy requires can look quite different depending
on the context within which the lawyer is acting; a lawyer as advisor has
different duties than the lawyer acting as an advocate in court, and the
appropriate zeal of a defence lawyer is different from the appropriate zeal of a

R.S.C. 1985 (Sth Supp.), c. 1.

Taking into account, of course, the effect of the general anti-avoidance rule and case law that
has interpreted it.

For greater nuance sce the discussion of the innocence at stake exception to privilege, Chapter 5,
Section 3H.
FLS MC Rule 5.1-1, Commentary 1. In my view, while the duty of zeal is indeed constrained,
this provision of the Model Code is largely disingenuous and unhelpful. I am not sure how, e.g.,
one can “ask every question, however distasteful” while also being courteous and respectful.
Or, alternatively, that a requirement to treat the tribunal — but not anyone else — with courtesy
and respect softens the ethically problematic aspect of the lawyer’s role very much. I also very
much doubt the truthful witness cross-examined to the point where her testimony is no longer
believed will judge the attorney who examined her as having used fair and honourable means — or
really that any person not steeped in the norms of the legal system would do so. As Monroe
Frecdman obscrved, it does not address the hard questions of lawyers® ethics to respond With~
platitudes or vague exhortations: “we should no longer delude ourselves that the complexities of
what constitutes responsible prolessional conduct in the context of an adversary system can
be resolved by syllogistic deductions and vague canons or dogmatic prescripts”: (Monro€
Freedman, “The Prolessional Responsibility of the Prosecuting Attorney” (1967) 55 Geo LJ 1030
at 1047). The point of this chapter is to face up to that hard question: can being a fearless
advocate, who asks distasteful questions and pursues the interests of his clients even to the point

of injuring others, be ethically justified? This addition to the Model Code obfuscates that
question rather than answering it.
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il ““gmm:o Noncth.clcss, the things that lawyers are permitted and even
rcqﬂimd o do In acting as a rcsl()lutc advocate for a client are cthically
challenging they put the ]ﬁWYCI' In positions which arc primq facie morall
compromising — and therefore require some explanation and jusfiﬁcation ’
g5 In this Cha.pler, [ argue that the lawyer’s role as resolute advocate is
&enilﬂl to Canadian legal culture, and is legally and ethically justiﬁed;
Canadian legal culture conceives of the lawyer as resolute advocate for hisT
client’s interests, acting if necessary in opposition to the interests of others or
the state. Further, the normative principles that underlie the lawyer as resolute
advocate within the bounds of legality — the normative structure of the rule of
law and the role of lawyers in ensuring access to law — are deeply intertwined
with substantive and procedural legal norms in Canada. The premises of
resolute advocacy are premises of the legal system as a whole, F inally, I argue
that while the ethical arguments against the lawyer as resolute advocate merit
serious attention, the ethical arguments for the lawyer as resolute advocate are
ultimately more persuasive. In acting as loyal advocates for their clients’
interests within the bounds of legality, lawyers do something good, something
that ensures the rule of law and that fosters the freedom and democracy on
which the Canadian legal system is based.

2. LAWYERS IN CANADIAN LEGAL CULTURE

§2.6 Observers of the legal profession consistently posit the standard
conception of the Canadian lawyer as including a commitment to resolute
advocacy. Trevor Farrow has said that the dominant model of the lawyer’s role
is “to advance zealously the client’s cause with all legal means; to be personally
neutral vis-a-vis the result of the client’s cause; and to leave the ultimate ethical,
personal, economic, and social bases for the decision to proceed in the hands of
the client.”" Similarly, in 1995 Allan Hutchinson argued that the image of the
lawyer as a hired-hand is traditional to the point that it has “remained largely
static and unchanged for many decades.”’' And, finally, David Tanovich has
asserted that “[t]here is no question that historically, the philosophy of lawyering
in Canada has largely been driven by principles of partisanship, zealous
advocacy, and morally unaccountable representation within the bounds of the
law ”'2 Each of these authors goes on to critique and ultimately reject the
resolute advocacy model. Their arguments against resolute advocacy are
addressed in Section 4 of this chapter; for current purposes, however, those
arguments serve simply t0 indicate thp clear place in‘ Canadian legal culture of
the lawyer as a resolute advocate within the bounds ot the law.

f the conlextual variation of lawyers’ ethical duties, see Alice Woolley,
d Morality in the Life of the Lawyer” (2014) 17 Legal Ethics 1-22.

10 Treyor Farrow, “Sustainable Professionalism” (2008) 46 Osgoode Hall L.J. 5lat63.

4 Allan C. Hutchinson, “Calgary and Everything Afler: A Postmodern Re-Vision of Lawyering”

710
995) 33 Alta. L. Rev. 768 at /70, ‘
2 gavifi)Tanovich, “Law’s Ambition and the Reconstruction of Role Morality in Canada” (2005)

28 Dalhousie L.J. 267 at 271.

® For a discussiop 0
“Context, Meaning an



LINDERSTANDING LAWYERS? Erngd N l
0 (,

'/\N’\l,,\

) of Canadian legal culture for )
pm.lc,(] hy hi!\‘lf)l‘i({ﬂ' CXilmpICS of ("‘a:;alrd hy |
exolite advocales. even in !nns.s when the gcncr;lla ﬂwi‘jﬂ
ol e doscribed as nnl\nhlc for “its r'cvcrgncc for |, cuh“rc Gt
a could hC A collection of essays on Canadian |, al W ang o]
erily of Law: I,un’l:(’r.\‘ in ‘f anadian figg,p, rc.()ry’ ./r];’v’
DR of Arthur tugenc (‘)‘Mc&ll:ﬂ \ a",flll-ll(;nf:llf:.r,()ss’m 'Wh() u d::t[jnt\ t'lrul!
;'x‘anlulc "Cl""‘scmmmn ol cn}uscs ““[M(L. “.L Lgal ,fnamStrCam. (,v)” the
l attempting to achieve grczftcrjulsl.lcc l(‘)r Firgt Nationg* I Car,
bia through assertion of aboriginal title. Crogg rcpre: ‘enty
als outside the cultural mainstream, moqs n‘(i’}tcd the
ictor Sterry, a member of the Rationalist SociCty (dbly n
thought” group of secularists, atheists and agnostics™)"” frop, y Cha:, cfree
blasprhemous libel. Cross also advocated fOf. the Prosecution Off( o
embers who had persecuted a couple the KKK identified as interraciy

§2.8  Neither O"Meara nor Cross was especially successful in thej; effor
While Cross was successful in ensuring the prosecution and Convictiop o
the members of the KKK, Sterry was convicted and imprisoned, O'Meyy,
met with repeated failures in his attempts to advance the cause of First
Nations' peoples, even though the specific legal arguments he made wer to
he successful decades later. Yet over time, as the norms of Canadian legal
culture shified, lawyers taking on the resolute advocacy of outsider cau§e5
met. at least sometimes, with greater success than was achieved by 0’Mear
and Cross. One of the most famous examples is Frank Scott, the McGil
professor who undertook various cases challenging government civil rights
abuses during the Duplessis era in Québec, most notably his successful
representation of Roncarelli in Roncarelli v. Duplessis,18 discussed below."

The percephiot
ies i also s
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Graham Parker, “Canadian Legal Culture” in Louis A. Knafla ed., Law and Justice in a New
Land (Toronto: Carswell, 1986) at 24. Note as well Justice Riddell’s objection to the draft of
the 1920 CBA Canons of Ethics on the basis that they paid insufticient attention to the lawyers
1ole as advocate. Justice Riddell, “Suggested Canons of Ethics” in Canadian Bar Associaron
“Feport of the Committee on Legal Education and Ethics” (1919) 4 Report of the CBA. 1Y
fal 138? cited in W. Wesley Pue, “*Becoming Ethical’; Lawyers’ Professional Ethics in Earl
Iwentieth Century Canada” in Dale Gibson & W. Wesley Pue eds., Glimpses of Canadian
Legal History (Winnipeg: Manitoba Legal Research Institute, 1991) Appendix A.
The Promise and Perils of Law: Lawyers in Canadian History (Toronto: lrwin Law, 3000).' .
H"‘"""’A’“"b“‘ﬂ "I Your Life is a Leal: Arthur Bugene O’Meara’s Campaign for Ab";'glnif,l
JUSHCC‘ n w WChlLy .])uc & Conslance Bileh(lllSC, CdS., The Promise and Pelvl'/\\' U/ Law:
t‘“"") ers 1n Canadian History (Toronto: lrwin Law, 2009) at 225.
&“Té::jltlf'wf]fvrﬂ"lf, “Ethelbert I:i})llcl Cross: Toronto’s First Black Lawyer™ in W.
Ihid., a1 200,
1]()5‘}] SO No. I, [1959] $.C.R. 121 (8.CC) .
OF 4 IN0KE recen ex: g nation -
l’um‘:}'/‘"/:l::;t:n;{:)éﬁ;n)plﬁ;;s:: ll;::lllild :')%'v!ixl, “)‘Bcgun in Faith, Continued in %efr:::na“(l)ite
Waolley, eds., In Seqreh of the galitarian Practice of Law” in Adam Dode professin

(Vancouver: UpC Press, 2016) at I’gllcu/ Lawyer: Stories from the Canadian Legal

Wesley Pue
Jian History

4



48

N DEFENCE OF ZEALOUS Abvoeacy
i =

2.9 This is not fo suggest I!mt anudinn lawyers as resolute advocates
Lave Always hcc‘n on tth side ol outsiders, or have always worked to support
e evolution of Canadian l.uw towards greater substantive justice. Indeed,
for every rcsol_ulc advocate in ‘suppnrt of the cause of an outsider, there has
poent AN OPPOSING lawyer working resolutely to maintain the status quo,zr'
§2.10 It is also not to suggest that resolute advocacy has always heen
arected with enthusiasm by the public at large — ()’Meara was the subject
of a campaign of public persecution, and arguably Cross was as well. The
paint is simply to note that it is misleading, culturally speaking, to suggest
(hat for Canadian lawyers “the highest duty of loyalty is owed to what is
called the ‘protection of the public interest’ ... [which] perhaps not
inaCCU"aEIely may‘be taken to include the state and its systems, as well as its
people”™.” Canadian lawyers owe a duty to the public interest, but Canadian
legal culture expects them to fulfill that duty by acting as resolute advocates,
even when their advocacy places them in an adversarial relationship with the
legal status quo and with what the majority of the citizenry and the state
might identify as the “public interest”.

§2.11 That Canadian legal culture incorporates the conception of the
lawyer as resolute advocate does not, of course, demonstrate that it should
do so, except insofar as arguments against a deeply rooted cultural practice
always have some serious work to do, particularly where that practice can
make a claim to being supported by normative considerations. The
remaining sections of this chapter will consider the question of whether
Canadian lawyers should be resolute advocates or whether, in some way or
another, their resolute advocacy for clients should be conceptually qualified.

3. SUBSTANTIVE LEGAL NORMS

A. Introduction

§2.12  The ethical justification for lawyers acting as resolute advocates
within the bounds of legality rests on four central premises:™

. Rule by law creates a form of social coordination, a system for the
settlement of differences so that people can co-exist without violence.

“ Qee, e.g., Reinhold Kramer and Tom Mitchell, When the State Trembled: How AJ Andrews and the
Citizen's Committee Broke the Winnipeg Strike (Toronto: University of Toronto Press, 2010).

2 Beverley G. Smith, Professional Conduct for Lawvers and Judges, 2d ed.. looseleat
(Fredericton: Maritime Law Book, 2002) at 17, describing the perspective of the CBA Code
which was in effect at the time. Smith himscll'dcscribcd the duty as “amongst the highest, it not
the highest duty” (at 18 Jemphasis in original]). -

2 The arguments in this chapter elaborate the position in the first edition, and summarize
arguments | make in more detail elsewhere. See, e.g., Alice Woolley, “The Lawyer as Advisor
and the Practice of the Rule of Law” (2014) 47 U.B.C. L. Rev. 743-783; Alice Woolley, “The
Lawyer as Fiduciary: Defining Private Law Duties in Public Law Relatjons” (2015) 65 Univ. of
Toronto L.J. 285; Alice Woolley and Trevor Farrow, “Addressing Access to Justice (hrOl.Igh
New Legal Service Providers: Opportunities and Challenges” (2016) 3 Texas A & M L,
Rev. 549-579 . '
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I{ consequently presumes that people are entitled to be selr.
ander the law and that the slal‘c.should_not be permitteq o av(f-ter.mihin
owed legal obligations to its citizenry. id jtg u|g
s Rule by law. and in particular Iayv’s l’ormzﬂ.and Procedyry g y
incorporates :’1‘:1(1 reflects ,-c'spcct for the dlgpny and AUtonopy. ruCtUre’
subject to it 1t does so in part by ensuring that 4 Person do thog,
«uifer adverse legal consequences except where thoge consequeS oy
e

can be substantively and procedurally justified. Neeg

The substance and process of law are complex and ambigyoy..
"~ cannot meaningfully be accessed without the assistance of o
Legal counsel® are necessary tq accomplish the rule of law, to
people’s freedom to pursue their own conception of the £00d i
the boundaries of legality, and to enjoy the respect for their digni Ithip
autonomy that the law affords. ty ang

4 While the law is complicated and ambiguous, it is pot radicy
indeterminate; it has meaning — or at least a range of meanings _ ?hly
can be identified apart from the politics of those who read and apply iéit
Lawyers can ascertain what the law means — or at least the bouﬂdarieg;
of reasonable interpretations of the law — in order to assist a client 1o
pursue her choices about how to live, to access the form and
procedures of law, and to ensure the lawyer’s own conduct remaing
within the bounds of legality.

None of these premises is uncontroversial,”’” and their conceptual validity i

further explored in Section 4 of this chapter. This section is more descriptive,

and simply indicates the place of these principles in Canadian law.

2 W Bradley Wendel “Professionalism as Interpretation” (2005) 99 Northwestern U. L. Rev. 1168
at 1184.

* Jeremy Waldron, “The Concept and the Rule of Law” (2008) 43 Georgia L. Rev. 1-61; Jeremy
Waldron, “The Rule of Law and the Importance of Procedure” (October 6, 2010), [NYU School
of Law, Public Law Research Paper No 10-73 at 20] online: SSRN <http://papers.ssm.com/
sol3/papers.cfm?abstract_id=1688491>.

» For the purposes of this book, legal counsel are presumed to be lawyers. That may not need to
be the case, however; the key point is that these sorts of legal services be provided, not the
particular licensure of the person who provides them. See Alice Woolley and Trevor Farrow,
“Addressing Access to Justice Through New Legal Services Providers: Opportunities and

. Challenges” (2016) 3 Texas A & M L. Rev. 249-279.
? There are, of course, many things that constrain individual behaviour apart from legality and an
individual’s own personal conception of the good. We live in social structures, and our actions are
constrained by ties with family, community, culture and many other things. The lawyer does not,
though, claim moral justification for acting as an advocate for the individual against non-legal
constraints on personal action. The premise underlying the lawyer as resolute advocate 'iS_ not,
therefore, unconstrained individual autonomy; it is autonomy, legally speaking. Why does individual
autonomy in that sense matter? 1t matters insofar as autonomy is of value in and of itself and also
insofar as, il law is a solution to the problem of pluralistic conceptions of the good, respect for
individual freedom within the constraints of legality follows inherently from the concept of law |

See Nigel Simmonds, Law as a Moral Ieea (Oxford: Oxford University Press, 2007) at 104.

LExcept, perhaps, the argument that the law is complex and requires expertise to be under: stood,

which | think is self-cvident.

tself

27
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qantively, formally and procedurally, Canadian law reflects the rule of
Subs It treats the individual as entitled to be self-determining under and
:al-(;l)gll the |£I1W,. and aspires to the ‘I’orms and processes that ensure the law
espects the dignity End autonomy ol those to wITom itapplies. It treats the law
s complex a|1d.dli‘1’lcu.|t, yet also as meaningful and capable of reasonable
Eme,pretation. Finally, it directly endorses the role of the lawyer as resolute

sdvocate for the rights of his client consistent with the rule of law.

B. Rule of Law

213 The idea that the person is entitled to self-determination under and

through the law permeaées Canadian jurisprudence, and is enshrined in the
civil Code of Québec,2 which is said to codify the res communes — or
common law — of that province. Canadian law requires that no person be
subject to the power of the state absent legal authority for that power. It
enshrines strong commitments to procedural fairness in dispute resolution,
both in the traditional concept of adversarial trials, but also more broadly
through the modern regulatory state. Canadian law seeks to conform to the
formal requirements of the rule of law: governance by legal rules not
arbitrary pronouncements; creating rules that people can comply with;
publicity; prospectivity; clarity; consistency between rules over time; and,
congruence between the stated rules and official action.”” In short, while it is
far from perfect, and in practice often fails to live up to its aspirations, the
Canadian legal system, in substance, form and process, believes in and
strives to achieve the concept of the rule of law.

§2.14  Perhaps the most famous statement of the significance of the rule of
law as a constraint on action against the individual except through the
operation of law is Roncarelli v. Duplessis.” Duplessis was the Premier of
Québec, and Roncarelli was the owner of a restaurant in Québec, which had
been originally owned by his father and licensed continually for 34 years.
There were no issues in relation to the operation of the restaurant. However,
Roncarelli was a Jehovah’s Witness, and had supported Jehovah’s Witnesses
defending themselves from the campaign of public prosecution that was
being used to try to prevent them from proselytizing their faith in Québec.

% LR.Q.,c. C-1991. ‘ N
% Gee Lon Fuller, The Morality of Law, Revised Edition (New Haven: Yale University Press,

1969) at 38-39. That the Canadian Iegal system has lhes.e goals, and achieves them to at least a
reasonable extent, is obvious. No legislative drafter ouudge aims to be unclear, for example,
and a basic principle of administrative law is tha? no administrative body may exercise powers
absent statutory authority. Cascllaw tells us lhallll is an error of law to articulate one legal tes
and apply another: Canada (Director of Investigation and Research v. Southam Inc.. [1996]
S.C.J. No. 116, [1997] 1 S.C.R. 748 at para. 39 (S.C.C.). Legislation is constitutionally suspect
where ambiguous or overbroad. See: R‘, V. vaa :S‘cotiu Pharmaceutical Society, [1992] S.C.J.
No. 67, [1992] 2 S.C.R. 606 (S8.C.C.); Canadian Foundation for Children, Youth and the Law v
Canada (Attorney General), [2004] S.C.J. No. 6, [2004] | S.C.R. 76 (S.C.C)).

% [1959] S.C.J. No. I [1959] S.CR. 121 (}S.(?.C.). See also Claude-Armand Sheppard
“Roncarelli v. Duplessis Art 1053 C.C. Revolutionized” (1960) 6 McGill L. J. 75.
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In particular, he routinely pmlcd h'lil‘ I;(‘)r Jehovah's Witnesges "
armested for - distributing copies ol Watcht(')wcr” and Awaler beey
Roncarelli's conduct was brought to the attention of the ()U(-h(, e
including Duplessis. his liquor licence was revoked, “forever’ o h(mtlg
that they similarly would be stripped of provincial pr|v1leges 'ftl am ' ther\
in any activity directly or indirectly related to the Wltnesses”ﬂ I:)ﬁrsnsm
sought judicial review of the revocation, and was successful, The g NCare;
Court held that the actions against Roncarelli were illegal, and .
fundamental principle that state action cannot be arbitrary, byt m,
exercise of legal authority, duly granted and exercised in good fajth:

In public regulation of this sort there is no such thing as absolute gng
untrammelled “discretion”, that is that action can be taken op any
ground or for any reason that can be suggested to the mind of e
administrator; no legislative Act can, without express language, be taken
to contemplate an unlimited arbitrary power exercisable for any
purpose, however capricious or irrelevant, regardless of the nature o
purpose of the statute. Fraud and corruption in the Commission may not
be mentioned in such statutes but they are always implied as exceptions,
“Discretion” necessarily implies good faith in discharging public duty;
there is always a perspective within which a statute is intended to
operate; and any clear departure from its lines or objects is just as
objectionable as fraud or corruption. Could an applicant be refused a
permit because he had been born in another province, or because of the

colour of his hair? The ordinary language of the legislature cannot be
so distorted. ™

Suprep,
latd the
St be an

§2.15 In subsequent cases the Supreme Court has further emphasized the
significance of the rule of law. In the Québec Secession Reference, the
Supreme Court reviewed its jurisprudence on the rule of law noting that
those cases describe the rule of law as

‘a sense of orderliness, of subjection to known legal rules and of
executive accountability to legal authority’. At its most basic level, the
rule of law vouchsafes to the citizens of the country a stable, predictable
and ordered society in which to conduct their affairs. It provides a shield
for individuals from arbitrary state action.”

In its administrative law jurisprudence the Supreme Court has consistently
emphasized the paramount significance of the rule of law, both in requiring
that all state action must be grounded in law, and in underlying the court’s

3

Roncarelliy ibid., at 133, per Rand J.

2 Ihid., at 140,

" Reference re Secession of Québec, [1998] S.CJ. No. 61, [1998] 2 S.C.R. 217 at para. 70
(S.C.C.), citing Reference re Resolution to Amend the Constitution, 1981, [1981] S.C.J. No. 58,
[1981] | S.C.R. 753 at 8B05-806 (S.C.C.) |Patriation Reference]. In terms of other rule of law
principles, such as clarity (against vagueness and overbreadth) see: R. v. Nova Scotia
Pharmaceutical Society, [1992] S.C.J. No. 67, [1992] 2 S.C.R. 606 (S.C.C.); Canadian
Foundation for Children, Youth and the Law v. Canada (Attorney General), [2004] S.C.J. No. 6,
[2004] 1 S.C.R. 76 (5.C.C").
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tional obligation to ensure that state actors have complied with their

.Onslllll ) 1 . ] . '
: ligations.” As the Court noted in Dunsmuir v. New Brunswick,

ICng Ob ‘ .
By virtue of the tule ol law principle, all exercises of public authority
must find their source in law. All decision-making powers have legal
limits. derived from the enabling statute itsell, the common or civil law
or the Constitution. Judicial review is the means by which the courts
supervise those who exercise statutory powers, (o ensure that they do
not overstep their legal authority. The function of judicial review is
therefore to ensure the legality, the reasonablencss and the fairness of
the administrative process and its outcomes.

§2.16 Also noteworthy in showing the significance of the rule of law to
Canadian substantive law is the “prescribed by law” requirement of s. I of
the Canadian Charter of Rights and Freedoms. The Charter prohibits
government actions that violate substantive constitutional rights and that do
not constitute “reasonable limits prescribed by law as can be demonstrably
justified in a free and democratic society”.* The “prescribed by law” aspect
of s. 1 means that where rights-violating government action is not in some
way legally authorized, then no appeal to reason, or to consistency with
freedom and democracy, will be sufficient to justify it.*’ Statutes, regulation

and the common law can create limits “prescribed by law”’; however, any legal

prescription must be both accessible to the public and intelligible (formulated

with sufficient precision), in order to qualify‘38 Moreover, a mere government

directive or guideline does not constitute a legal prescription,3 ? and nor does

action by government actors which exceeds the legislative authority they have

been given. A decision, for example, by a customs official to distinguish

between homosexual and heterosexual pornography in applying the law

against importation of obscene materials was not authorized by the relevant

statute and could not, as a result, be justiﬁed.40

§2.17 The entire Canadian legal system is premised, therefore, on the idea
that it is only through law that decisions affecting the rights, privileges or
interests of individuals can be made. A decision without legal authority. of
one sort or another, cannot stand. Not all legal authority has to satisfv
the s. 1 “prescribed by law” standard — decisions that do not aftect

3 See, for example, Crevier v. Québec (Attorney General), [1981] S.C.J. No. 80, [1981] 2 S.C.R.
220 (S.C.C.).

% 12008] S.C.J. No. 9 at para. 28, 2008 SCC 9 (S.C.C.).

3 Canadian Charter of Rights and Freedoms, Part Lol the Constitution det, 1982, being Schedule
B to the Canada Act 1982 (U.K.), 1982, ¢. I1,s. 1.

7 R.v. Therens, [1985] S.C.J. No. 30, [1985] I S.C.R. 613 (S.C.C.); see generally Peter W. Hogg,
Constitutional Law of Canada, looseleal’ (Toronto: Carswell, 2007) pPart 38.7.

% Hogg, ibid. See also R. v. Nova Scotia Pharmaceutical Society, |1992] S.C.1. No. 67, [1992] 2
S.C.R. 606 (S.C.C.).

% To be prescribed by law a directive “must establish a norm or standard of general application
that has been enacted by a government entity pursuant to a rule-making authority”. See: Greater
Vancouver Transportation Authority v. Canadian Federation of Students — British Colum bia
Component, [2009] S.C.J. No. 31, 2009 SCC 31 (S.C.C.).

40 Lintle Sisters Book and Art Emporium v. Canadu, [2000] S.C.J. No. 66, [2000]2 S.CR. 1120 (S.CC)
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constitutional rights can arise from more informal guidelineg , :
for example. Nonetheless, as the administrative law cageg déf:{” ircCtin
more generally legality must ground all state action (hyy affe C’t“‘Stra e, QV:'
privileges or interests of the person. S the rightsn
§2.18  The notion of the individual as entitled to self-deger :
and through the law, and adherence to the formg|
requirements of the rule of law, can also be scen in the comm; tmp,OCCd“fal
Canadian legal system to procedural fairness in all gOVCrnmcmt(?t OF the
making that affects the rights, privileges and interests of the in dividc,q%o I
administrative law terms, this means that decisions must be made buil,' A
and open procedure, appropriate to the decision being made ang its styat a fajp
institutional, and social context, with an opportunity for those affecteq kl)ito i
decision to put forward their views and evidence fully ang have tjllq the
considered by the decision-maker”.* More traditionally, what Proced &
faimess refers to is the judicial model of adversarial tria] process, ;l_rhal
determination of contested judicial proceedings, and of some administrati\,:
proceedings, occurs through an adversarial model, in which each pergo, is
entitled to present her case fully, both factually and legally, before a decision
is made about how the law applies to her circumstances. The Court hyg
stated that this model is central to respect for personal autonomy and the
dignity of the person.43

§2.19 The extent of the commitment to procedural faimess in Canadian
law can be demonstrated by considering in more detail one particular
procedural doctrine — the case law on the constitutional right to counsel
pursuant to s. 7 and s. 10(b) of the Charter. The case law on the right to
counsel demonstrates the importance we give to the individual in relation to
the power of the state, and in particular the dual significance of the
individual as self-determining under the law and with entitlements created
by law. The cases on the right to counsel also begin to indicate the extent to
which the courts directly recognize the role of counsel in mediating between
the individual and the legal system.

§2.20  The right to counsel under s. 10(b) of the Charter is triggered in any
circumstance where an individual is “detained”, a low threshold that
includes such things as roadside screening to identify drunk drivers..
Violations of s. 10(b) rights may be saved under s. 1, and have been in

Minatig, n
and . de

4f Cardinal v. Kent Institution, [1985] S.C.J. No. 78, [1985] 2 S.C.R. 643 at 653 (S.C.C.). i
" Baker v. Canada (Minister of Citizenship and Immigration), [1999] S.C.J. No. 39 at pard. ==
~[1999]2S.C.R. 817 (S.C.C). N |
" See in general, R. v. Swain, where the Supreme Court held that “the principles of fupdi}mema
justice contemplate an accusatorial and adversarial system of criminal justice which is tounde
on respect for the autonomy and dignity of human beings” ([1991] S.C.J. No. 32 at para. 73‘
[1991] 1 S.C.R. 933 ($.C.C.)). See also: Re B.C. Motor Vehicle Act, [1985] S-CJ- NO sl
[1985] 2 S.C.R. 486 at 503 (S.C.C.); R. v. Hebert, [1990] S.C.J. No. 64, [1990] 2 S-C-RC' )
at 195 (S.C.C.); R. v. Morgentaler, [1988] S.C.J. No. 1, [1988] 1 S.C.R. 30 at 171 (S.C.L)

per Wilson J.

“ R v. @rbanski, [2005] S.C.J. No. 37, 2005 SCC 37 (S.C.C.).
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roadside screening cases, for example,‘” but at the same time the courts have
peen willing to find unjustilied right to counsel violations in a broad variet
of circumstances. In particular, the Supreme Court has held consistent 'tz
the language of s. HIO(b), that the right to counsel includes n;orc t.h.an sin‘;wl
the right to be advised that you can speak to a lawyer:; it also rcquircsl iv;:]y
te individual a “reasonable” opportunity to exercise her rights““g Thi%
means that not only must an individual be advised of the existencc: ‘of le a‘l
aid, but must also, for example, be advised of the existence of 24-hour dfty
counsel when she expresses concern about being able to contact counsel
outside of working hours.”” The police “must inform detainees of their
s. 10(b) rights and facilitate access to those rights where requested, both
without delay.”48 Waivers of the right to counsel must be clea’r and
unequivocal, with full knowledge about the rights being waived.* Finally,
and significantly, the right to counsel is viewed as important by the Court
because it allows the individual to exercise her legal rights fully, and to
ensure that she is only convicted on a proper legal basis. Counsel can advise
the client, for example, on whether there were grounds for detention or for a
search and, most importantly, of her right to silence. In the absence of such
advice from counsel, statements made to the police are improper, and may
be excluded pursuant to s. 24(2).

§2.21 Three features of this jurisprudence stand out. First, the right to
counsel is easily triggered and not easily waived. Second, the right to
counsel is intended to create some sort of barrier between the individual and
the state by, for example, increasing the likelihood that the right to silence
will be exercised. Third, the right to counsel is something the state does not
simply permit, it is also something the state to some extent facilitates and,
where the state fails to do so, the constitutional right to counsel will be found
to have been violated. Each of these features demonstrates the extent to
which the Canadian legal system views the individual as entitled to be self-
determining under the law (free from unwarranted state interference) and
through the law — that she must be able to exercise her legal entitlements in

accordance with procedural fairness.”
§2.22  One of the most notable examples of state facilitation of the individual
right to access the law is the case of New Brunswick (Minister of Health and

S Ibid.
% p . Sinclair, [2010] S.C.J. No. 35,2010 SCC 35 (S.C.C.).

R. v. Manninen, []987] S.C.J.No.41,[1987] 1 S.C.R. 1233 (S.C.C.); R. v. Bartle, [1994] S.C.J.

No. 74, [1994] 3 S.C.R. 173 (S.C.C.).
# R v Taylor, [2014) S.C.J. No. 50, 2014 SCC 50 at para. 25 (S.C.C.).
R. v. Manninen, [1987] S.C.J. No. 41, [1987] | S.C.R. 1233 (S.C.C.); R. v. Bartle, [1994] S.C.J.
No. 74, [1994] 3 S.CR. 173 (S.C.C.).
The Supreme Court has_in the past _decade moved to a significantly more limited protection of
the right to counsel in its recent history: R. v. Sinclair, [2010] S.C.J. No. 35, 2010 SCC 35
(S.C.C); R v. MeCrimmon, [2010] S.C.J. No. 36,2010 SCC 36 (S.C.C.); R. v. Willier, [2010]
§.C.J. No.37,2010SCC37 (S.C.C). It retains, however, a normative commitment to the ideas

described here.
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Community Services v. ( 7040, where the Supreme Cour he|
Charfer can give rise (o a right (o cpqnscl outside of the criming] 1. * 9 th,
where proceedings implicate an individuals security of the Person a,“’ COontey,
and complex, and the person cannot present her case withoyt the a‘ are se ,
counsel. In that case, the appellant was attempting to regaip CUq::TtanQe of
children. The allegations were complex; a three day hcariné ’; o be,
scheduled. with fifteen affidavits, including two expert report b, 4 ey,
by the Crown, which was of course represented by coungel 2 The (be-‘emed
(hat it would take a person with “superior intelligence o .. lntt helg
communication skills, composure, and familiarity with the legal Sy::am’p’
order to eflectively present his or her case” and there was g evid em in
suggest that the appellant had those qualities.53 In those CirCumstaence )
failure to provide counsel violated s. 7 of the Charter.>* fices, 4

d lhat g

§2.23  This point should not be overstated, however. Generally Speakin
the courts are more willing to protect against unwarranted state interferen

than to facilitate access to justice. Thus, in R. v. Christie,”® which deniedce
constitutional challenge to a British Columbia tax levied on legal Semce:
the Supreme Court rejected the argument that there was a generai
constitutional right to legal services. It did so in part because it characterizeq
the right claimed as generally as possible, as a claim for a “constitutionally
mandated legal aid scheme,”® without engaging with the obvious point that
the actual constitutional challenge was being brought against a tax on legal
services. The tax was not a failure to facilitate access to legal services, it was
a direct impediment to the ability of poverty lawyers such as Christie to
represent their clients.”” The Court, in other words, rejected the claim that
there was a general right to counsel which would obligate the government to
provide lawyers in all legal proceedings, but did not consider the point that,

*' [1999] S.C.J. No. 47, [1999] 3 S.C.R. 46 (S.C.C.).

“ Ibid., at para. 79.

3 Ibid., at para. 80.

** Note as well cases that, while not requiring that counsel be provided by the state, have held that
it is inconsistent with the requirements of procedural fairness to prevent a person from using
counsel in regulatory cases with serious consequences for the rights or interests of that person:
Howard v. Stony Mountain Institution, [1985] F.C.). No. 56, [1984] 2 F.C. 642, 19 D.L.R. (4th)
502 (F.C.A.) (appeal quashed on basis of mootness: Howard v. Stony Mountain Institution.
[1987] S.C.J. No. 91, [1987] 2 S.C.R. 687 (S.C.C.)). Also note the Supreme Court’s recett
determination that fundamental justice precludes state action that interferes with a lawyer's
commitment Lo his clienl’s cause: Canada (Attorney General) v. Federation of Law Socielies.
12015] S.CJ. No. 7,2015SCC 7 (S.C.C.).

?12007] $.C.. No. 21,2007 SCC 2) (8.C.C.). ol

“[Tlhe logical result would be a constitutionally mandated legal aid scheme tor virtually @

legal proceedings, except where the state could show this is not necessary for effective access ©0

justice.” Ihid., at para. 3. .

Christic’s story ends tragically. Unable 1o continue his practice on Vancouver’s downtown Eaz

side because of the tax burdens placed on him (the government required him to rex}lll Faxelc‘

even when his clients did not pay his fees, as often occurred), he decided to ride his blcycto
across the counlry to raise awareness of the constitutional challenge and the issues of access

justice underlying it. Before his case could be heard by the Supreme Court, Christic Was L
by a car and killed.
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CADA “
andermining the very purposes of the C'DSA, which inclug
health and safety. 16is also rossly disproportionate: the Dotcnti?l i
of health services and the correlative increase in the rigk of dz deniy
discase {0 injection drur users outwei th any henefit that m;lth ang
derived from maintaining an uhiwlulc prohibition on p(,SSc“ght he
illegal drugs on Insite’s premises.” $Sion o
§2.26  This bricl overview ol some legal doctrines gng| Cice
comprehensive, and does not Tully capture the complexity of thc\ri‘ h]x foy
entitlements ol the Canadian citizenry pursuant to law. |¢ also ja’ 15 ang
discuss the ways in which Canadian law sometimes fails in 0ES ey

) ) L . practice t, real;
its potential and aspirations. It should indicate, however, the centrality I7e
0 the

Canadian system of laws of this chapter’s premises about the e of I
Canadian law requires that the power of the state not be brought de,
against a person except where that power is justified by law. It aim ¢, achi e§r
an orderly, knowable, predictable and stable legal system within whicp, peoeV]e
may “conduct their affairs.”® It requires procedural fairness, including accE:
to a fair system for dispute resolution and — within limits — the right 1, leo;;
counsel. Whatever the imperfections of its legal system in practice, Canz:da
strives to the accomplishment of the rule of law.

C. Interpretation and the Law

§2.27 An additional premise that underlies the justification of the lawyer’s
role as resolute advocate is, as noted, that while the law is complex and
cannot be reduced to a series of easily articulated rules, it is ultimately
meaningful and susceptible to good faith interpretation. While not as
pervasively reflected in the jurisprudence as the commitment to maintenance
of the rule of law, this premise can also be clearly identified within Canadian
jurisprudence. Most obviously, it can be seen in those cases where the Court
has expressly articulated the nature of law in relation to the role of counsel,
referring to the “complexity and difficulty” of the law, and the need for
lawyers to assist lay people in making sense of it.%

§2.28 It is also apparent in the leading case on substantive judicial review,
Dunsmuir v. New Brunswick.’’ In that case, the Supreme Court engaged
directly with the question of the nature of the law’s determinacy by
articulating the basis on which courts should apply the standards of review
to determine the legality of administrative decisions. The Court has W
standards of review — correctness and reasonableness. Under correctricss
review, the Court decides the issue for itself, and then decides if, given ¢
Court’s analysis, the administrative decision-maker can be considered (©

13

04

2011
Canada (Attorney General) v. PIIS Community, [2011] S.C.J. No. 44, 2011 SCC 44, [20!
S.C.R. 134 at para. 136 (S.C.C.). ra. 10
Reference re Secession of Québec, [1998] S.C.J. No. 61, [1998] 2 S.C.R. 217 at pES
(S.C.C.).
Ander.s'(m v. Bunk of British Columbia (1876), 2 Ch. D. 644 at 649 (C.A.).
[2008] S.C.J. No. 9, 2008 SCC 9 (8.c.c).
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. erred‘- Under l:CE]S()I]ilb!?I]CSS review, the Court d
gecision  falls within the “range of pogsible, aceeptable  outcomes™
pvailable 10 the decllsmn‘-makcr given the nature of the matter to be dccidcd
Deeply imbcdd;d in l!lIS case, and in the other substantive judicial review
cases from which it follows, is the idea that the meaning of law can waj
Jetermined, that errors of law by administrative decision-makers can he mad-L
qnd that even if an administrative decision-maker js propcrlyl charged w'tch,
making a legal decision (such that deference is appropriately givﬁn) tl:at
deference runs out if the interpretation falls outside of the “range of pos,sible
acceptable outcomes” open to the decision-maker. The idea of a “raﬁée o%
possible, acceptable outcomes” also, though, respects the idea that the Jaw is
not so determinate as to be nothing more than a set of rules. As was most
clearly articulated by former Chief Justice Dickson in his famous 1979
decisi%g, Canadian Union of Public Employees v. New Brunswick Liguor
Corp., there are many questions of law which do not lend themselves to a
single interpretation, but which can be reasonably interpreted in quite distinct
ways; in those cases, as long as an interpretation is reasonable, it should stand.

§2.29 The jurisprudence of the Court does not, therefore, treat the law as a
set of rules to be identified, but nor does it view the law as wholly
indeterminate and contingent. The law can be interpreted, and must be to
ensure the rule of law.

ccides whether the

D. Lawyers as Resolute Advocates

§2.30 Demonstrating the Canadian legal system’s commitment to the rule
of law, and that it rests on an idea of the law as complex but subject to
meaningful interpretation, shows how that system reflects the premises of
resolute advocacy. It is worth emphasizing, though, that the idea of the
lawyer as resolute advocate is also explicitly recognized in Canadian law.

§2.31 The judicial recognition of the lawyer as resolute advocate rests, at
first, in the categorization of the lawyer as a fiduciary to his client, and then,
more deeply, in the principle underlying all fiduciary obligations: the
fiduciary must act in furtherance of the beneficiary’s interests, not his own.
In many cases, lawyers have been held liable for breach of fiduciary duty
where they have failed to act with loyalty in pursuit of their client’s
interests.” In addition, in its decisions on conflicts of interest, the Supreme
Court has been unequivocal in emphasizing that the lawyer is a fiduciary

% Ihid., at para. 47.
“ [1979] $.C.). No. 45, [1979] 2 S.C.R. 227 (S.CL.)

M See, e.g., Strother v. 3464920 Canada Inc., [2007] S.C.J. No. 24, [2007] 2 S.C.R. 177 (S.C.C.);
Stewart v. CBC, [1997] O.J. No. 2271, 150 D.L.R. (4th) 24 (Ont. Ct. (Gen. Div.); Hollander v.
Stern, [1994] O.J. No. 2137 (Ont. Ct. (Gen. Div.)); Canson Enterprises Lid. v. Boughton & Co.,
[1991] S.CJ. No. 91, (19911 3 8.C.R. 534 (S.C.C.); Biggy v. London Loan and Savings Co of
Canada, [1933] S.CJ. No. 17, 1!933] S.C.R. 257 (S.C.C.). See also, Alice Woolley, “The
Lawyer as Fiduciary: Defining Private Law Duties in Public Law Relations” (20195) 65' Univ.
Toronto L.J. 285.
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who owes a strong duty of loyalty to his client.”" This ing
the rc(;yircmcnl that the lawyer nn! prefer his own intereg
client.” but also includes the requirement that the lawyer
representative, committed to his client’s cause and immune tarih . "ea]f)ug
to “soft-peddle™ representation in order 1o serve other iNCrcsvt: 7t$ Plati,
cases, the Supreme Court has cited with approval Lord Broygp . [ y
conception of the lawyer as a zealous advocate for his client: stmng

o N 0f -
act a3 a- f hlg

8ham’g

[A]n advocate, in the discharge ol his duty, knows but one person ir .
the world, and that person is his client. To save that client by all mzrd”
and expedients, and at all hazards and costs to other persong a:f:js
among them, to himself, is his first and only duty; and in pe rfO,rmin’
this duty he must not regard the alarm, the torments, the destry ctj.g
which he may bring upon others. Separating the duty of 3 patriot fmmn
that of an advocate, he must go on reckless of consequences, though it
should be his unhappy fate to involve his country in confusjon.’

§2.32  In 2015 the Supreme Court connected the lawyer’s duty of resolyge
advocacy to the principles of fundamental justice in s. 7 of the Charter,
Canada (Attorney General) v. Federation of Law Societies of Canadg, the
Supreme Court held that money laundering legislation, which imposed,
reporting requirements on lawyers, violated s. 8 of the Charter because it hag
the potential to infringe solicitor-client privilege.75 It also violated s. 7 because 2
lawyer risked prosecution and imprisonment if not complying with the
legislation, with the result that his liberty interests were impaired; further, that
impairment was inconsistent with fundamental justice because of the risk to
privilege but also because the legislation had the potential to interfere “with the
lawyer’s commitment to the client’s cause.””

§2.33 In short, fundamental justice required a lawyer to be a committed
advocate for his client’s cause. That does not of course mean that everv
inhibition of lawyer advocacy is constitutionally suspect — there would need to
be an impairment of life, liberty and security of the person. Note, however, that
the Court was willing to find that impairment only from the effect of the
legislation on the lawyer. Further, even without a constitutional claim, the
Court’s connection of resolute advocacy to fundamental justice shows the
centrality of that concept of the lawyer’s role to the Canadian legal system.

4. THE ETHICAL JUSTIFICATION

§2.34  The lawyer’s role as a resolute advocate is thus both a long‘Sta“fi":l%
feature of Canadian legal culture and one that flows from the norms of 0

7
7
n
74

R.v. Neil, [2002] S.C.J. No. 72, [2002] 3 S.C.R. 631 (S.C.C.); Strother, ibid.
Strother, ibid.

R.v. Neil, [2002] S.C.J. No. 72 at para. 19, [2002] 3 S.C.R. 631 (S.C.C.).

Ibid., at para. 12, citing from J. Nightingale Trial of Queen Caroline (1821
The Defence, Part 1, at p, 8.

[2015]S.C.J. No. 7, 2015 SCC 7 (S.C.C.).

Ibid., at para. 77.

) vol. 1,

75
76

>
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gl YS! Aubstantive legal doctrine in Canada validates the idea of the
Ly 8 rcs()ll.lic ndync‘nlc, bu l also rests on the coneepts that make resolute
Jdvocacy sensllble. Chis scction considers (and rejects) the normative
;“. aments agﬂll_l!ﬂ 1!10 Iawycr as rcs‘mlullt“ advocate, and then outlines the
proader normative foundations that justify resolute advocacy as a morally

legitimate role for the lawyer.

\. Arguments Against Resolute Advocacy

3,35 For our purposes, the arguments against resolute advocacy can be
categorized in three ways. The first, which is the category that appears most
commonly in the Canadian literature, is what [ will call the “postmodern
objection”. Postmodemn objectors recognize the argument for resolute advocacy,
but argue against any determinate moral obligation, of advocacy or otherwise,
that governs lawyer decision-making in all circumstances. They argue instead
for contextual- and dialogue-based decision-making that varies according to the
circumstances in which the decision is made. The second category has
dominated the anti-zeal literature in the United States, and can be described as
the “personal morality” objection. The personal morality argument emphasizes
the distinction between the lawyer’s role in the legal system and morality, and
argues for the primacy of ordinary moral obligations in all circumstances. The
third category is the “morality of law” objection. The morality of law objection
is premised on the argument that law incorporates and reflects morality, and
argues for recasting lawyers’ resolute advocacy in terms of law’s underlying
moral claims. [ will consider each of these objections in turn.

i.  The Postmodern Objection

§236 Trevor Farrow’s 2008 article “Sustainable Professionalism””’
articulates a cogent postmodernist conception of the ethical lawyer.”®
Farrow’s argument is that resolute advocacy can be justified in terms of
principles, lawyer practices and concerns of policy. He suggests, however,
that a singular emphasis on zealous advocacy over-simplifies the moral
challenge that lawyers are required to resolve in practice. When a lawyer
makes decisions there are many things that can make a legitimate claim on
his attention, including the interests of the client, the lawyer’s own moral
and personal commitments, the concerns of the profession (in, for instance,
fostering diversity) and, finally, what will best further the public interest and

7 Trevor Farrow, “Sustainable Professionalism™ (2008) 46 Osgoode Hall L.J. 51.

| hasten to emphasize that Farrow does not identify his perspective as post-modern.
I characterize it that way because (a) Farrow is not prepared to take a stand on ethical positions
that are, in the end, fundamentally contradictory; (b) his emphasis on dialogue, discourse and
individual decision-making is embedded in the postmodemnist tradition; and (c) I see little
foundational difference between his vision of the ethical lawyer and that earlier set out by Allan
Hutchinson as a “Postmodern Re-Vision of Lawyering” (Allan Hutchinson, “Calgary and
Everything After: A Postmoder Re-Vision of Lawyering” (1995) 33 Alta. L. Rev. 768).
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2.37  There are several problems with postmodern Perspective

guestions. Most obviously, there is a fine line between pOStmoiion €thicy,
and no cthics at all. Farrow describes his approach, for example em g ey
sustainable professionalism, and argues for sustainability as 4 Vall,l :5} One o
But the virtue of sustainability depends on that which is to be Sust;n Itse|r
sustained suffering, for example, is not something to be valued of enc(:ned -
For sustainable professionalism to be something worth achieviy rUra_cd.
identifying the value of professionalism, not of sustainability — W}::iqulr?g
the case of Farrow’s article, requires identifying the moral valye Ch, i

) : of ea
the elements that he would have the lawyer factor into his decisioH_mak;:;1 of
§2.38 That question, however, is one that Farrow avoids addressip >

does note the moral claim that different perspectives can make, byt he e
unprepared to take a stand on the relative merit of these claims, even thou 18
the claims are irreconcilable on their own terms. He does not, either, define
those matters that can legitimately fall within the lawyer’s balancing of e
personal moral values, the client’s goals and professional interests, or on
what basis such a decision would be made. That makes sense in terms of
Farrow’s theoretical foundations, because the heart of postmodernism is tq
see ethical questions as not subject to determination based on universally
applicable considerations. It leads, however, to the problem that postmodern
lawyering ends up being entirely based on the personal moral assessments of
the lawyer making the decision, informed perhaps by “discourse”, but not
subject to any sort of objective assessment.

§2.39  Allan Hutchinson, whose work predates and appears to significantly
influence Farrow’s, both acknowledges and celebrates this fact:

[Postmodern lawyering] offers no magical guide as to what to do in any
specific or conflict situation, because there is none to be given. It is for
each person to arrive at an informed and conscientious decision in
accordance with their own political and moral lights. The objective is
not to chastise lawyers simply because they are corporate lawyers or
represent rapists and bigots: it is to encourage each lawyer to take
responsibility for the clients they take, and causes they fight for and the
tactics they use. In doing so, however, the postmodermn lawyer will
ensure that these moral and political lights are always brought into play

™ Trevor Farrow, “Sustainable Professionalism™ (2008) 46 Osgoode Hall L.J. 51 at 100.

___#
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and are themselves open to-debate and ¢, consideration. In th
' Y v in. i
sostmodern play=hook, the goal is not an i

nforeed and e
| i . : IPErsan:
arfhodoxy. but a respeetul and responsible he e

terodoxy, "

mtchi“-‘“‘”.s L‘nnclnsinn‘llmuph‘ leads o further questions, wh
qould the heterodoxy nlnlhc postmodern lawyer he respectful and responsible?
Are ConccPlS\Of “respect” and *“responsibility” not just ag hased in bi pi)dlca; ff
orality a8 !(}1’ cxa]nplc. are personal autnnomy,.lihcrly and ju'-iticcg’ /\n(j ?F
hev are not. if'all of the moral ideas are simply contingent thingq ‘that ;«vc mi' P’n
or might not want to apply in any given circumstance, then wh); are the valfe%
fhat We should impose. on heterodoxy respectfulness and responsibility a,;;
opposed 10 other “contingent” values such as autonomy, liberty or democr:;cy?)
Or. to return to Farrow’s moFigl, if we are going to incorporate certain factors aé
rclevant to the lgwyer’s decision, but make no evaluation of the relative claim
each can make in a general sense, why do we try to identify any factors as
relevant at all? Why not simply say to the lawyer “good luck with that” and

move on?

§2.40 In sum, the problem with postmodernist accounts of the lawyer is

that they try to have their ethical cake and throw it to the pigs too. They want

to impose values on the lawyer, but only in a sort-of-kind-of-maybe way,

one that allows the lawyer — and us — to duck the difficult questions about

what we, as a society, think the right thing is for lawyers to do. Or, more

individually, they duck the questions about what for the individual lawyer is

the.right thing to do — which choices will properly merit moral acclaim and

which will properly merit moral disapprobation?

y, for example,

ii.  The Personal Morality Objection

§2.41  Although similarly focused on the lawyer’s exercise of individual
judgment, the personal morality objection to zealous advocacy is not similarly
reluctant to articulate what a lawyer seeking to be ethical should do. The
personal morality objection starts from the premise that legality and morality
are not co-terminus. There are some things that the law permits, and some that
it even requires, that are immoral. The law may permit a landlord to evict a
tenant who has only technically violated the lease, and who has nowhere else
to go. The landlord who makes that choice may nonetheless be categorized as
acting immorally.81 And so too, the personal morality objectors argue, should
the lawyer who helps the landlord to accomplish that eviction.

§2.42 A lawyer is a moral agent, and does not lose his moral agency by virtue
of being a lawyer. The professional obligation to be a zealous advocate Within
the bounds of the law may require the lawyer to assist clients to pursue actions
that can be judged as immoral, but to the extent that it does so, the professional
obligation does not give the lawyer a moral excuse; it gives the lawyer a moral

% A)lan Hutchinson, “Calgary and Everything After: A Postmodern Re-Vision of Lawyering”

(1995) 33 Alta. L. Rev. 768at 781-82.
81 This would, of course, depend on the totality of the facts and circumstances.
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§2.43  The first difficulty with the personal morality obyiac: "
places an enormous trust in lawyer morality, while placin J]ect'on IS th.,
all in the morality of the laws and legal system within Whi; Most ng u:t it
Yet individual lawyer morality both reflects and inﬂuenCe];‘:’h}'ers ay

e la

legal system, and cannot be so neatly separated from them

§2.44  The second and related difficulty with the personal mgpq:
is that, in contra-distinction to the postmodemnist problem ito rgh Objection
account for the possibility of deep moral disagreement an’mn stOth doeg not
acknowledge the extent to which the law exists as a way of allow%n PEOple, 1,
deep moral disagreements to live in peace together. The pers Ognpfople With
objection does not live in a morally simplistic universe, but it doez1 ol
possibility of universal moral claims on the basis of which lawyers caisser.t the
make ethical decisions. Moreover, it does not give much credit to the Ore} le.lbly
that law, as a statement of our actual compromises and joint conclusioﬁs S(,Slblhty
we will live together, has itself a claim to respect, even where it conflicts \;itllllow
individual’s deeply held moral commitments. It rejects the idea that the -
law can itself make a moral claim.* It suggests, instead, that “the 1: Of
profession can properly regard itself as an oligarchy, whose duty is to null%%:
decisions made by the people’s duly elected representatives”. %
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8 David Luban, Legal Ethics and Human Dignity (New York: Cambridge University Press, 2007)

at 63. See also: David Luban, Lawyers and Justice: An Ethical Study (Princeton, NJ: Princeton
University Press, 1988); Gerald Postema “Moral Responsibility in Professional Ethics” (1980)
55 N.Y.U.L. Rev. 63; Richard Wasserstrom, “Lawyers as Professionals: Some Moral Issues”
(1975) 5 Human Rights 1.

 Ibid,

8  Monroe Freedman & Abbe Smith, Understanding Lawyers’ Ethics, 4th ed. (New Providence,
NJ: LexisNexis, 2010) at 47.

%  Nigel Simmons, Law as a Moral Idea (Oxford: Oxford University Press, 2007) at 66: “a
government’s compliance with the requirements of the rule of law is not best explained by
considerations of instrumental efficacy. Rather, it must be explained by reference to a concern
to maintain an intrinsically valuable form of moral association that is embodied in the rule pf
law ... non-hypocritical compliance with the rule of law can be motivated only by a concern for
a particular form of moral association and not by a concern for instrumental efficacy.”

% Monroe Freedman & Abbe Smith, Understanding Lawyers” Ethics, 4th ed. (New Providence,
NJ: LexisNexis, 2010) at 47.

______‘
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The philosopher Jeremy Waldron sets ot the problem with both

K : s :
§'4‘ qssertions: that  which reduces the significance of our maral

\hL ' .
‘“ ~eements. and (hat which disregards the achievement of the law. First,

( llk pot arguing against moral agreement per se, Waldron questions the
qent oW hich moral consensus exists, even within our most basic moral
nu.pls On malters as apparently obvious as the moral prohibition on rape,
qu\ moral disagreement is still possible with respect to gpecific issues
ud\ as the types of acts consent cannot cxausc mistaken but honest belief
in consent, the age of consent and so on*" The function of law (and,
waldron argues, of political institutions which give rise to law) is to provide
us with some way of resolving these difficult questions, even when we
disagree, and disagree strongly, about the moral perspectives that different
answers reflect. Without law, we are left with nothing but our original
disagreement and the need to resolve that disagreement with whatever crude
and potentially violent means are at our disposal.

§2.46 What follows from Waldron’s analysis is the identification of law as
something in and of itself worthy of our attention and respect. A lawyer’s
own personal disagreement with what the law permits or requires speaks to
that lawyer’s own personal moral values, but the whole point of law is to
provide both an actual settlement to controversies over the right way to live,
and to allow people the freedom, under and through the law, to live as they
like. To ignore the authority of the law based on a personal assessment that a
different moral answer is required, is to undermine legality altogether.88

iii. The Morality-of-Law Objection

§2.47 This response to the personal morality objection leads, though, to
the morality of law objection to resolute advocacy. The morality-of-law
objector looks to this point and says, “Yes! And the problem with resolute
advocacy is that it also does not take the moral compromise of law seriously,
but instead engages in legal trickery and tomfoolery, to obtain for clients
results that the law does not properly permit.” William Simon provides a
uniquely rigorous articulation of the morality-of-law objection. Simon
argues that lawyers are properly advocates for clients, but they are advocates
within the context of ensuring that, in each case, the lawyer takes those

“actions that, considering the relevant circumstances of the particular case,
seem likely to promote justice”.® Simon does not view justice as a moral
value existing apart from the law; he views it as part and parcel of the legal

87

Jeremy Waldron, Law and Disagreement (Oxford: Oxford University Press, 1999) at 105.
%8

Ibid., in general, but see in particular pp. 159-60.

William H. Simon, The Practice of Justice: A Theory of Lawyers' Ethics (Cambridge, Mass.:
Harvard University Press, 1998) at 138. Although this book comes later, it in large part sets out
in more detail the arguments made by Simon a decade earlier in “Ethical Discretion in
Lawyering” (1988) 101 Harv. L. Rev. 1083.
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§2.48 The problem arises, though, when we unpack a litle further ,
meant by “legal merit” or by the invocation of substantive norms g, ;t is
“equality, fairmess and harm reduction” to guide our legal interpretat'C b
Consider this example:”* A lawyer is acting for a mother in a child culon'
and support dispute. The mother is on welfare. The father is absen; musctl?dii
the time, and suffers from some issues related to menta] jllpes thoi
compromise his fitness as a parent. In a meeting between the lawyer ang h?t
client about a week before financial disclosure is required, the client te]j he:
lawyer that she is also working as a prostitute to better financially Support
herself and her son; her sister is helping with childcare so the son ¢a be
looked after while his mother is working. The client tells the lawyer thy; b,
cannot disclose her extra work to the father, welfare authorities or the cour

§2.49 What does legal merit require in a case such as this? It clearly does no
permit the lawyer to provide false financial disclosure to the court or to the
father. It also does not permit the lawyer to disclose the client’s past welfare
fraud. The law with respect to false representations and maintenance of these
sorts of confidences is clear. But does it permit the lawyer to avoid disclosure
altogether by quickly negotiating a generous settlement with the father, one
which is nonetheless less advantageous than the father would get if he had full
information and went to court? The law permits this result — settlements are a
legally recognized way of resolving legal disputes, and no fraud or

AVRICM
Tanovic

(e

2Cha)

% David Tanovich, “Law’s Ambition and the Reconstruction of Role Morality in Canada” (2005)

28 Dal. L.J. 267 at 284. [Emphasis in original].
*" Or why the relevant substantive norms are equality, faimess and harm reduction as opposed 0,

say, autonomy.
" Given to me by Brent Cotter.
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mim‘l"\‘“lc“““‘}"1; I‘S hc"-m used 1o achieve (he settlement.”’ But is 1t tonsistent
vib m::\‘(li '|.) i I,‘ achieve equality, fairness and the reduction of harm?
here are good arguments for and againgt thig courge of action in terms of

\-ubslamml legal merit, arguments which turn ! Tk
A i oF . . urn on an assessment of what is
pest interests of the child (which is th Bgiment inite

purpose and form of the custody and sup
150  But that means,

¢ applicable legal standard), what the
| would port laws require, and $0 on.
uld su .

B e i i
the client — to the person allowed to be self-determining unde‘r) ar?d tl?rfugh the
system of laws = not to the lawyer. If the law permits a course of action, and
what constitutes lega? merit is contentious, then the decision as to what s};ou]d
be done should be given to the person whose interests are at stake, not to the
lawyel The problem WIFh the morality of law argument is that in’ the end, it

ives the lawyer the privilege of determining what can be d(;ne under a’nd

1 .
mOughWtEES: \SN,lfreLther than l-eavmg that privilege where it should be: with the
persor el-determination the law respects and facilitates.

B. InDefence of the Lawyer as Resolute Advocate

2.51 By now the basis for my argument in favour of the lawyer as resolute
advocate should be clear. It tuns on an assertion of law as something that can
make an authoritative claim against our actions, not simply by virtue of the
power of the state to enforce it, but because the law, in and of itself, is worthy
of our respect and attention. It is the role of resolute advocacy in maintaining
the_lf‘—gal system and the rule of law that provides the moral justification and
legitimacy for that advocacy. This section sets out the normative basis for that
argument. It builds on the early arguments, in Sections 2 and 3, that Canadian
legal culture and law supports this concept of legality and of the role of the
lawyer as resolute advocacy. Here the analysis is more theoretical — about the
normative structure of the rule of law, and the necessity of the lawyer as
resolute advocate to accomplish the rule of law in practise.94

i.  The Rule of Law

§2.52  Organizing a society through a system of laws accomplishes two
essential ends: it allows social coordination, a system for the settlement of
differences so that people can co-exist without violence,” and it allows

% At least not a fraud or false representation to the husband in the settlement discussions; there
may have been one to the welfare authorities.

% This section is adapted from Alice Woolley, “The Lawyer as Fiduciary: Defining Private Law
Duties in Public Law Relations” (2015) 65 Univ. Toronto L.J. 285 and from Alice Woolley and
Trevor Farrow, “Addressing Access to Justice Through New Service Providers: Opportunities
and Challenges” (2016) 3 Texas A & M L. Rev. 249-279.

% W. Bradley Wendel, «professionalism as Interpretation” (2005) 99 Northwestern University L.
Rev. 1167 at 1184: “the law permits them to do better at realizing their interest in cooperation
than thev would on their own, and because it is adopted through procedures that meet a
threshol(i standard of fairness and respect for the parties to the normative disputes, the law has
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actions would otherwise be seen as morally wrong. Where the,
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§2.54  This section thus explains how rule by law ensureg SO

and respect for human dignity and autonomy. It explains, ip short, g, eMmep,
authority of the rule of law that underpins the moral justification f(;r 1e Mory]
resolute advocacy. AWyery
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§2.55 The law achieves social settlement and respect for human dign;
autonomy in part through the substantive norms that it enacts th? ang
democratic processes. Those substantive norms provide answers to Conten(t)iu
questions such as the appropriate rules to govern economic activit(i):s
interpersonal interactions, and the obligations of the state to the vulnerablz,
Those norms resolve our moral disagreements. And, they do so throughé
democratic process in which those subject to law can participate and which
consequently can claim legitimacy and authority.

§2.56 The law also achieves social settlement and respect for human
dignity and autonomy through its formal and procedural aspects.”® Rule by
law is a mode of governance in which those governing respect the dignity
and autonomy of the governed, the governed recognize the law’s legitimacy
and authority through attitudes of respect and/or acts of compliance,” and
through law people create a form of moral association in which each person
may have aspects of her life which are free from interference or domination
by others.'” Actual legal systems will achieve these moral relationships to a
greater or lesser extent — and will embody the requirements of the rule of law

authority in the domain of disagreement and precludes practical reasoning on the basis of the
reasons that were relevant (o the underlying controversy.”

Jeremy Waldron, “The Concept and the Rule of Law” (2008) 43 Georgia L. Rev. 1 at29.

"7 Jeremy Waldron, “The Rule of Law and the Importance of Procedure” (October 6, 2010), [NYU

School of Law, Public Law Research Paper No 10-73 at 20] online: SSRN <http:/papers.
ssrn.com/sol3/papers.cfin?abstract_id=1688491>.
> Ibid,

While the necessary attitude of the governed towards the law — whether they need to comply
through respect or merely prudence — can be debated, Waldron persuasively argues that rule
by law assumes voluntary compliance rather than enforced compliance.

Nigel Simmonds, Law as a Moral ldea (Oxford: Oxford University Press, 200_7) at 104. See aIsp
Lon Fuller, The Morality of Law, Revised Edition (New Haven: Yale University Press, 1969) 13
which he conceives of law-making as being a bilateral relationship b;lween lhe governed an
governing (throughout, but explained most clearly at 200-24, where he rejects the idea that l?w et
be understood as a “one-way projection of authority” rather than as interactional) (,Yale Umverle(Yi
Press, 1969), David Luban provides an excellent CXPlﬂnﬂllOll.l)l this aspect of Fuller’s theory, DaV(;
Luban, Legal Fthics and Human Dignity (New York: Cambridge University Press, 2007) at 99-13

100
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{0 a greater or lesser extent but the moral ambition of mutual respect
between the governed and governing, and amongst the governed, is a feature
of selecting rule by law rather than rule by fiat or force. Further, the extent to
which a legal system’s structures and processes foster or undermine those
moral relationships is a legitimate criterion against which that system may be
evaluated.

§2.57 The formal requirements of rule by law reflect the mutuality of the
relationship between the governed and the governing by ensuring that the
goveming create rules that are understandable and capable of being complied
with, and the governed then understanding and complying with those rules.'”!
The people who make law do so on the assumption that people will respect it.
They ensure that people can understand the law and that the law is capable of
being complied with. People then respect the law by voluntarily complying with
its terms. Rule by law depends upon and encourages mutually respectful
interactions between the governed and the governing,'”

§2.58 The formal requirements necessary to ensure that law is
understandable include that ?'ou be able to figure out what it requires in
advance of doing something, % and that it be clear, rather than muddled and
confused.'™ The formal requirements necessary to ensure that law is capable
of being complied with include that requirement directly (that law “should
not command the impossible”'®) and that it be constant over time, rather
than subject to constant amendment.'” Requirements that aim at both
making law understandable and making it possible to comply with include:
that the law be non-contradictory, avoiding, e. g having one statute require
something which another statute prohibits;'®” that law be prospective;108

1 David Luban, ibid., at 116 discussing Fuller: “The burden of understanding and complying with
rules falls on those whom the rules govern; the reciprocal relationship between governors and the
governed places a corresponding burden on the govemor to make the rules understood and capable
of being complied with.” Luban also helpfully divides Fuller’s desiderata into requirements going
to clarity, requirements going to ability to comply and those which go to both.

192 1 on Fuller, The Morality of Law, Revised Edition (New Haven: Yale University Press, 1969)
at 97. Waldron describes these requirements as formal rather than procedural because “They are
formal and structural in their character: they emphasize the forms of governance and the formal
qualities (like generality, clarity and prospectivity) that are supposed to characterize the norms
on which state action is based”. Jeremy Waldron, “The Concept and the Rule of Law™ (2008)
43 Georgia L. Rev. l at 7. .

' Fuller expresses this requirement as that law be published, but as Simmonds fairly points out,
the requirement that law be promulgated or published “sits only somewhat uncomfortably with
the most obvious features of the common law: such as the fact that a rule may be articulated for
the first time in the very case to which it is applied”: Nigel Simmonds, Law as o Moral ldea
(Oxford: Oxford University Press, 2007) at 160.'F0r his part, Waldron uses the language of
publicity, saying that, “The norms should be PUbl'C.kHOWl?dge in the sense of being available
to anyone who is sufficiently interested, and available in particular to those who make a
profession of being public norm-detectors — lawyers as we call them - and who make that
expertise available to anyone who is wnllln_g to pay for it™: Jeremy Waldron, ibid., at 26.

104 1 on Fuller, The Morality of Law, Revised Edition (New Haven: Yale University Press, 1969) at 63.

"% Ibid., at 77.

"% Ibid., at 80.
7 Ibid., at 65-70.



69

UNDERSTANDING LAWYERS™ E T 1y e
’-'"-"‘\-_ "'l_l
A

and fhat there be congrience between  rules  ang official ...
Inconpruence between law and action may arise because people makgdLF"’”-w’
= 3 IR I ALY (N B} (N, 11700 o LY3!] (n - ‘mlst'
people cannol Hk_”m-\'_ \\/!1.1} Liglaw reN o ) because 0,‘ human WiCkeddkcs’
“wibeny. prejudice. indilference, stupidity, and the drive towar ness;

: . . vinde of 1 Crson.
Pm\_m__..l ' When such incongruence occurs, the rule of law breakg d()WnP SOng|
§2.59  Rule of law may only be achieved when everyone involved ip it

in good faith. when officials actively strive to do what the |aw say
when people voluntarily comply with it. Indeed, the formal re
law allow it to be largely self-applying. Law doesn’t work becayse official
come and make people comply with it; officials may have that Power t’;ll.s
they exercise it only rarely. Rather, it works because the lav’v ut
understandable and capable of being complied with, and becauge peop]l:
comply with law voluntarily and willingly. Just as congruence shows how
the rule of law relies on the good faith engagement of all official actorg in
the system, voluntary compliance shows how accomplishment of the ryle of
law depends on the good faith of the citizenry — of the governed.

§2.60 Accomplishment of the rule of law requires the willing participation
of us all. It requires a system that respects people enough to assume that they
can and will comply with the law, and to enable that compliance; officials
willing to make good faith efforts to apply the law faithfully and accurately;
and people who act consistently with the trust that the law places in them.
And, it is the formal requirements of the rule of law that both presume and
enable those good faith efforts by all concerned.''?

§2.61 The procedural requirements of the rule of law speak not to the
formal structure of governance by rules, but rather to law in practise, to the
need for “impartial administration” and fair procedure when law is applied.
Those requirements can operate in tension with the formal requirements —
the more process you have the more unpredictable the law may become,
insofar as results may vary in individual cases based on how the facts and

dacty
Y8 ang
qu1remems of

Y thid., at 51-62. Fuller discusses the complexities and nuances around retrospective law-making
in practice — the contexts in which it may be unavoidable or less problematic, while noting that
“while perfection is an elusive goal, it is not hard to recognize blatant indecencies™ (at 62).
Ibid., at 81-90. Simmonds would also add a requirement that law be enforced. This is fair insofar
as a legal system which enforced no rules would have the same sorts of failures caused by Fuller’s
befuddled monarch Rex. On the other hand, a legal system can have a certain number ot rules that
it does not enforee in any real or meaningful way without those rules being less law-like (which
would not be true, say, of a law where the law was incongruent with ofticial action). Seat belt laws
may not, for example, be enforced very olien, but they are a remarkably effective instrument of
social change. In general, as discussed with respect (o the procedural requirements of the rule of
law, Jaw relies far more centrally on voluntary compliance than it does on enforcement. | have not
included Fuller’s requirement that law be general, because that requirement means only that a legal
system have rules, which does not seem o add much (at least not to this discussion). | also do not
take up the issue of customary law in this discussion.

YO phid., at 81.

Y pbid., at 91

"2 jeremy Waldron, “The Concept and the Rule of Law™ (2008) 43 Georgia L. Rev. | at 28.

itrs
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arguments are presented and understood'"* -~ but are nonetheless central to
accomplishing rule by law, and its respeet for human autonomy and dignity,
rather than rule through foree or by abuse of p()wcr.'M
§2.02 The most obvious procedural requirement of the rule of law is that it
has some system of dispute resolution, some way of applying the law to
pm'licular situations and to settle disputes about what the law means.'"® That
system of dispute resolution must also comply with procedural norms, with
hearings before an impartial adjudicator where the participants enjoy due
proCess. The system solves a practical problem — taking abstract norms and
applying them to specific circumstances — but it also represents law’s moral
structure of respect for those to whom it applies, because process ensures
respectful attention to that person’s point of view:

Applying a norm to a human individual is not like deciding what to do

about a rabid animal or a dilapidated house. It involves paying attention

to a point of view and respecting the personality of the entity one is

dealing with.""®

While the formal requirements of legality emphasize the need for constancy
over time, the procedural requirements equally emphasize law’s positivity,
the ability of people to make law, to control law and, where necessary, to
change law. Theoretically, a legal system could exist without a
democratically legitimate legislative body, but in practice the existence of
such a body to enact and change law is one of the definitive features of the
rule of law.""” While constancy over time permits law to be voluntarily
complied with (and reliance on voluntary compliance reflects law’s moral
structure), the simultaneous capacity to change it reflects law’s freedom, our
collective freedom “to have whatever laws we like.”''®

§2.63 Finally, the application of law in practice and through the courts

manifests law’s systematicity, the requirement that the principles and

precepts of law exist as a system that imposes a structure that constrains

argument and interpretation while also permitting evolution over time:' "
Legal norms present themselves as fitting together or as aspiring to fit

together into a system, each new ruling and each newly issued norm
taking its place in an organized body of law which is fathomable by

human intelligence.

" Ibid., at 9.

" Ibid., at 11.

"5 Ibid., at 20.

"% Ibid., at 23-24.

"7 Ibid., at 30.

" Ibid., at 31. N

" 14 is not entirely clear whether syslematicity is properly characterized as a procedural or formal
aspect of legality. | have included it as a p‘ro.ucdm'zll aspect because of its intimate relationship
to the operation of law and to the system ol dispute resolution.

20" jeremy Waldron, “The Concept and the Rule of Law™ (2008) 43 oS A I
further, Trevor C.W. Farrow, Civil Justice, Privatization, and Democracy (Toronto: Unive.rsity
of Toronto Press, 2014).
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§2.64 Law’s syslcmulicil?/ allovys _iu_dgcs .to.“discover” I
:'qpcciﬁc norm can be idenllhcd‘or justificd within the systemn
norm can be said to be part of the system. It also allows people Ole, they
with the law, to do more than take prggepts and apply them tto '”teraq
circumstances, but rather to take a position on what the law 00 :]1 Set o
given how law works in general, and other relevant criterig 2! Pars t to be
Elnims and arguments about the principles and precepts that OUghtlfS Mak
to their situation given law’s existence as a system and form of arou Pply
This iterative aspect of legality means, in turn, that the law doeg nOtge ’?Tent_
a set of rules superimposed on the citizenry. Rather, it “pays r espect’;lgt as
persons who live under it, conceiving them now as bearers of jj diVidthe
reason and intelligence”'? who can be expected to think about and en ual
with the legal system that applies to them: gage
[The law] also respects the dignity of reasoning and even argumentativenesg,
The individuals whose lives law governs are thinkers who can grasp and
grapple with the rationale of that governance and relate it in complex
but intelligible ways to their own view of the relation between their
actions and purposes and the actions and purposes of the state.'?

. : prOVid
as a Wh

§2.65 Thus, just as the formal requirements of the rule of law presume and
enable the good faith and willing participation of the citizenry, the
procedural requirements of the rule of law enable that participation in a
different way. Those requirements give people a say in what happens to
them and, as well, in the content of the law itself.

ii. Lawyers and the Rule of Law

§2.66 So this, then, is the normative structure of rule by law: a moral
relationship between the state and the citizen, and amongst the citizenry,
ensured through accomplishment of the formal and procedural requirements
of the rule of law.

§2.67 Why does this lead to resolute advocacy? Resolute advocacy has
two central features. First, it places decision-making about what is to be
done in a legal representation with the client. The lawyer acts to facilitate the
client’s accomplishment of her ends within the legal system, but it is the
client who determines those ends.'** Second, resolute advocacy requires the
lawyer to interpret and work through the law to achieve the client’s goals;
the lawyer ensures that the client has full access to legality.'?® These features
both follow from this authority claim for law.

:: Jcr‘cmy Waldron, “The Concept and the Rule of Law™ (2008) 43 Georgia L. Rev. 1 at 36.
Ibid.

25 Ibid., at 36.

124 What this looks like, in practical terms, is discussed in Chapter 3.

125 The lawyer’s function is — al its heart — based in the law. The lawyer does not generally act t©
facilitate the client in accomplishment ol her non-legal goals, and to the extent the lawyer does
S0 it is not at all obvious that the norms of resolute advocacy properly apply to her conduct.
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.68 With respect to the first, if law hyg the funct . .
aisagmemenls bclwccn‘lhosc 0 whom it applies, and "(’)’; <.>f rchlv'lng
olerating and encouraging conduct in those 1o wh:)m it a I?"Tlstralnlng,
Jecision about‘how to live within that legal framework Iiéq r;f/).tlﬁ&hthen he
subject 1 it. 11 am to decide not only how [ am to live u}l(lc'r a th }E)erﬂmn
e law, but also to decide how my neighbour lives under and .tE( t r;:ugh
law. then the law has ceascd 1o achieve its egsential function r(l)tug iy
resolving disagreements between my neighbour and me: [ am And <;in;?l n;)t
for the relationship between the lawyer and the client: i,f the -Iawye; deciadrey
what the client may, must or should do, instead of simply assisting the clieni
determine what the law permits or requires the client to do. the lawyer will
have similarly usurped the law’s function in resolving disagr,eement.

§2.69 With respect to the second, law cannot act as a form of moral
association in which each person has “domains of conduct that are genuinely
free from the most common and effective forms of coercive interference”'** —
absent some way to ensure access to legality. Ensuring that each of us has
freedom from unlawful coercive interference requires that we have access to
some person or system that protects that freedom. The formal and procedural
requirements of the rule of law are the systems; the lawyer is the person, the
one whose resolute advocacy ensures that the constraints placed upon our
actions are only those that the law itself imposes.

§2.70  Although expressed somewhat differently, this idea of the function
of legality informed Charles Fried’s early defence of the standard concept of
the lawyer’s role — the lawyer’s partisan advocacy for clients. For Fred, the
purpose of the lawyer was, in significant part, to ensure “the due liberty of
each citizen before the law”.'?’ Whether or not Fried’s strong concept of
the lawyer as zealous advocate follows from the moral association of a
system of law is debatable; in my own view, it is just as significant that law
can facilitate communities and co-operative endeavours as that it enables the
liberty of each citizen. Regardless, the legal system has this role to at least
some extent, and lawyers facilitate its fulfillment of that role through their
resolute advocacy; without access to resolute advocates that function of
legality is impaired.

§2.71  Further, satisfaction of the formal and procedural requirements of
the rule of law requires access to a lawyer acting as a resolute advocate. The

system of dispute resolution, and its complex procedures, cannot be accessed

effectively without an advocate to act on the client’s behalt; absent the

lawyer’s advocacy the client cannot ensure that, in fact, the system treats her
appropriately. It is the lawyer who protects the dignity and autonomy of the
person. The lawyer also ensures that people do understand the law, that what
is clear, consistent, congruent and stable to an expert is all of those things to

126 Nigel Simmonds, Law as a Moral ldea (Oxford: Oxford University Press, 2007) at 104.
127 Charles Fried, “The Lawyer as Friend: The Moral Foundations of the Lawyer-Client
Relationship” (1975-76) 85 Yale L.J. 1060 at 1075.
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without institutional knowledge and expertise, and gijyeg that

e and the representation they need Pergq
information | y to havye in N the

comply with the law's requirements. As Luban has argued, i, art'order
the formal requirements of the rule of law, Fuller iMmagine( :
crucial. as the “architect of social structure” who advises ¢

law and facilitates interactions between a client and otherg_ 2%

§2.72  The most crucial role for a lawyer with respect to the
requirements of the rule of law may, however, be with respect ¢
systematicity, the extent to which legal norms fit together and expang .
“an organized body of law which is fathomable by human intelligencen’m,;
Law cannot be understood without considering its systematic COmple;;jt
and law cannot be accessed without having the ability to interact ang enga Y,
with that systematic complexity, arguing about what its norms are anq Whg;
its norms mean. If law necessarily governs our interactions through ,
complex system that respects us as “thinkers who can grasp and grapple with
the rationale of that governance and relate it in complex but intelligible ways
to [our] own view of the relation between [our] actions and purposes and the
actions and purposes of the state,”130 then law must also provide us with the
people who give us the ability to do those things when we alone cannot. The
law must not rely on us as having an intellectual capacity and skill that we
do not possess and cannot reasonably attain, but it can rely on some having
the necessary intellectual capacity and skill that they then provide to those of
us who lack it. And that person must be directed at our interests and needs in
undertaking this task; the lawyer provides the skills and knowledge, but he
does so in service of the client’s own ends.

0 the la“/aS

iii. Lawyers and the Boundaries of Legality

§2.73 The lawyer’s role in relation to the substance, form and process of
law also means, though, that in representing a client a lawyer must engage in
good faith interpretation of the law, and work within the systems of the law
as they exist — if the lawyer burns documents that are properly producible
in discoveries, for example, then the lawyer has not allowed the client to
access the civic compromise of the law, he has helped the client to destroy it.

§2.74  This leads to the other assertion that underlies the claim in favour of
resolute advocacy, which is that the law is sufficiently complex that it
requires the assistance of a lawyer, yet is also sufficiently capable of
meaningful interpretation that the lawyer can provide assistance to the client.

5 Iyavid Luban, Legal Isthics and Human Dignity (New York: C
at 104. ’ ’

Jeremy Waldron *“I'he Concept and the 2 ol | o )
- //;/¢/.,Z1 oy eptand the Rule of Law” (2008) 43 Georgia L. Rev. 1 at 3.

ambridge University Press, 2007)
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The first of thesc prcmig:s is scll’-cvidcr']t"‘]I The second is more difficult,
and requires demonstrating that the I'aw. Is something that precludes certain
nterpretations as unff?%o:1able, as.fallmg' outside the “range of possible,
3cceptable outcomes”.” Furthcr, It requires doing so in light of law’s
systemacity, the fact that it cr.eates a “culture of argument”, a system for
casoned analysis through which norms can be contested and established
ather than simply a set of rules."” In short — how can a culture of
argument create a determinate constraint on lawyer’s conduct?'**

§2.75 Academic commentators in the United States have considered this
issue extensively following the disclosure of the memorandum prepared by
lawyers in the Office of the Legal Counsel to enable the George W. Bush
administration to interrogate detainees in a way that would, under traditional
definitions, be considered torture. This chapter does not address the problem
of the torture memos, but it does rely on their critics’ insights to address the
argument against law as a meaningful constraint on lawyer conduct.*’

§2.76  Those insights include the observation that the indeterminacy in law
must not be overstated. Law’s indeterminacy is “of a special and limited sort —
moderate, not global indeterminacy”.136 Indeed, the goal of law is always to
reduce obscurity, not to increase it: “Even when great judges with subtle,
Promethean minds write opinions, their opinions had better contain no secret
teachings, no buried allusions, no symbolism, no allegory, no thematic

131 To demonstrate this point I opened a copy of the Jncome Tax Act to a random page and found
the following provision, which ably illustrates it:

Where, otherwise than by virtue of a deemed disposition under paragraph 148(2)(b),
an interest of a policyholder in a life insurance policy is disposed of by way ofa gift
(whether during the policyholder’s lifetime or by the policyholder’s will), by
distribution from a corporation or by operation of law only to any person, or in any
manner whatever to any person with whom the policyholder was not dealing at arm’s
length, the policyholder shall be deemed thereupon to become entitled to receive
proceeds of the disposition equal to the value of the interest at the time of the
disposition, and the person who acquires the interest by virtue of the disposition shall
be deemed to acquire it at a cost equal to that value.
(Income Tax Act, R.S.C. 1985, c. 1, s. 148(7)).

2. Dyunsmuir v. New Brunswick, [2008) S.C.J. No. 9 at para. 47, 2008 SCC 9 (S.C.C.).

133 Jeremy Waldron, “The Concept and the Rule of Law™ (2008) 43 Georgia L. Rev. | at 20.

134 parts of this subsection are taken from Alice Woolley, “The Lawyer as Advisor and the Practice
of the Rule of Law” (2014) 47 U.B.C. L. Rev. 743-783.

35 For analysis of the torture memos see David Luban, Legal Ethics and Human Dignity (New York:
Cambridge University Press, 2007) and Bradley Wendel in various articles including: W. Bradley
Wendel, “Professionalism as Interpretation” (2005) 99 Northwestem University L. Rev. 1167;
W. Bradley Wendel, “Legal Ethics and the Separgtion of Law and Morals” (2005) 91 Comell L.
Rev. 67, W. Bradley Wendel, “Virtue and Vice in Legal Advising” (2013) 30 New Eng. J. of
Crim. and Civ. Confinement 25; W. Bradley Wendel, “Deterence to Clients and Obedience to
Law: The Ethics of the Torture Lawyers (A Response to Protessor Hatfield)” (2009) 104
Northwestern University L. Rev. Colloquy 58; W. Bradley Wendel, “The Torture Memos and the
Demands of Legality” (2009) 12 Legal Ethics 107. See also Michael Hatfield, “Fear
Indeterminacy and the American Lawyering Culture” (2006) 10 Lewis & Clark L. Rev. S11. ,

1% David Luban, Legal Ethics and Human Dignity (New York: Cambridge University Press, 2007)

at 197.
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subtleties.™™ Or, to put it in formal rule of law termg '

. ~ ~1lE & law ia clar; % One of

features and goals of the rule of law is clarity — that the norme | the cent,
ascertainable. 11 law were radically indeterminate it woulg fail ts}')t lmpOSeS;c'
§2.77 Lawyers and jucll%::s conduct themselves ag jf thee law 4 )|
reasonably ascertainable.”™™  While they may note the difr weer
complexity of a particular issue, and they may disagree about ¢ .l(:u]ty
appropriate to a specific case, lawyers and judges do not sit immo“bf;}ftco o
the impossibility of articulating defensible legal claims. As hoted ea'rl]'led b
Supreme Court of Canada has gone so far as to opine — ConSistent;eT’ the
decades — that some legal questions have “correct” answers, such 5’] Over
administrative decision-maker who fails to provide them ig SUbjeatt an
judicial reversal.'” ct to

Or

§2.78 While the Supreme Court’s position on the existence of Correctne

has to be understood in its legal context — that is, as a statement aboyt t}fz
relationship between courts and administrative decision-makers in deciding
certain questions — it illustrates the basic point that the indeterminacy i
law ought not to be overstated.'*® As Benjamin Zipursky puts it:

A judge, lawyer, or legal scholar aiming to answer a legal question —
including, for example, a law clerk writing a memorandum to a judge —
is capable of characterizing what is interpretively fairly well settled,
clearly not at all well settled, and what lies in between.... We shall later
address the question of whether — as a legal positivist would maintain —
there is really a basis for thinking such a ‘good report’ would reflect
truth about the law. But it remains the stuff of treatises, Restatements,
practitioner guides, law review notes (at least in their opening Parts),

and the daily memoranda of associates, law clerks, and in-house
lawyers.'*!

§2.79 In articulating the lawyer’s duties in the face of law’s moderate
indeterminacy, David Luban and Bradley Wendel rely on the concept of an
interpretive community, ‘“comprised of judges, lawyers, scholars, and
interested citizens who have learned to differentiate between legal and
nonlegal reasons” as constraining lawyer’s advice, although not necessarily
constraining lawyer advocacy in court.'*? The law may be open to a range of

T tbid., a1 194,

[Benjamin C. Zipursky, “Practical Positivism versus Practical Perfectionism: The Hart-Fuller
Debate at Fifty” (2008) 83 N.Y.U. L. Rev. 1170 at 1186.

See, e.g., CUPE v. New Brunswick Liquor Corp., [1979] S.C.J. No. 45, [1979] 2 S.C.R. 227
(5.C.C.); Dunsmuir v. New Brunswick, [2008] S.C.J. No. 9, 2008 SCC 9 (S.C.C.).

Milan Markovic has suggested that the idea of a constraining interpretive community overstates
the amount of professional agreement on the law; however, Markovic himself suggests ﬂ}al
there are arguments that it is not “professionally respectable to assert” (Milan MarkoVIc,
“Advising Clients After Critical Legal Studies and the Torture Memos” (2011-12) 114 W, Va. L.
Rev. 109 at 152).

IBenjamin C. Zipursky, “Practical Positivism versus Practical Pertectionism: The Hart-Fuller
Debate at FFifty” (2008) 83 N.Y.U. L. Rev. 1170 at 1 186.

W. Bradley Wendel, Lawyers and Fidelity to L.aw (Princeton: Princeton University Press, 2009)
at 196, See also Kevin 1. Michaels, “Lawyer Independence: From [deal to Viable Legal

13¥%
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. oppretations, but the boundaries of that range are ascertainable to the
'”_g.;m-ny competent lawyer assessing the situation in light of her
o ,;bssional community. " The role of the lawyer is, therefore, to act within
J:;( range on bcl1a|.4-0|" her c!icnt. As Kate Krusc has emphasized, the lawyer
joing 80 must maintain a focus on the chcnl"s needs and objectives, and
:mls(facililale “interaction belwecn ic norms inherent in the law and their
clients’ values”, but the point here is that the lawyer can find meaningful
dance from the law, understood 1n accordance with the norms of his

i : . 144
essional community.

;)roi
C. The Ethical Life of the Resolute Advocate

280 What, though, of the various examples given at the beginning of this
chapter, and the suggestion that at the very least a lawyer who, for example,
ries to make a truthful witness look like a liar, or invites a finder of fact to
draw an inference from evidence the lawyer knows is untrue, has done
something that is morally doubtful? The point of this section has been to
demonstrate that the morality of an action taken within a professional role is
simply not assessed at the level of the act itself. What needs to be morally
justified is, instead, the professional role. What has been offered here is that
sort of moral justification. The role of the lawyer is morally justified,
because of the moral authority and legitimacy of legality and the rule of law,
and because achieving the rule of law requires lawyers acting as resolute
advocates. What this means, is that any action that is required by the
lawyer’s role as a resolute advocate within the bounds of legality is also

morally justified.

§2.81 That does not make the life of the lawyer morally uncomplicated. The
tension between personally felt moral obligation and professional role is real,
and cannot be reduced simply by the assertion of the moral justification for the
role. To use an example given by the philosopher Timothy Chappell, suppose
the officer of a wrecked ship decides, when faced with a full lifeboat, that his
obligations as an officer require him to actively prevent other survivors from
climbing aboard. His actions help to contribute to the death of those survivors,
but protect the lives of the people on board, which would otherwise have been
endangered. Let’s assume, as well, that the officer is correct in his assessment
of what his role requires, and that a moral justification for the role of ship’s
officer can be given. As Chappell notes, it would nonetheless show a
comprehensive failure to understand the situation to address the officer’s

Standard” (2010) 61 Case W. Res. L.R. 85 at 119 — “the test of compliance with the
professional Judgment, element of Rule 2.1 is not an exercise in hindsight. The question is
whether ‘lhe altorney’s interpretation was grounded in the standards of the professional
community, nol whether the attorney got the ‘right’ answer as measured by a subsequent court
. decxs:o(r; or (w]erdm]h?‘% 0n‘the' mall.er.”

\Ké\?r;‘ltl‘;ym lellz);a’nd ]r(l):)e]s_s()ltz)nahsm as Interpretation” (2005) 99 Northwestern University L.

" Kate Kruse, “The Jurisprudential Turn i Legal Ethics” (2011) 53 Ariz. L. Rev. 493 at 528-29
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your role requires.” I'he existence ol a role justification does ou ( Whay
the moral complexity that the role brings with it. 5 not e“minate
§2.82  The task of the lawyer, as discussed with regpecy t it
Chapter 1. is to lear to live with that moral complexity, g Bes:te,gmy’ in
Or. to put it more positively, to strivg o find a meaningfy] i aihe can
which, through his work or otherwise, he has the capacity for : ¢ in
something (or a number of things) worthy of love, and being able ¢, OVip
with it (or them) in a positive way.”'% Being a lawyer may be 5 COn:tr']gage
part of a meaningful life, or it may exist alongside it, but ejther wal;“:}?t
moral complexity of the lawyer’s role is part of what he has to incorpg e
into the accomplishment of mer:ming.147 Porate

§2.83  As will be apparent throughout the remainder of this book, there are
many ways in which a lawyer can manage this moral complexity, and reduce
the moral tension that the role of the lawyer creates. While lawyers are
constrained to act as resolute advocates for their clients, they have discretiop
when choosing their clients. Further, determining what a client wants —
what are her ends, in fact — is in itself a complicated exercise, and a lawyer
can legitimately engage in serious discussion with his client about what is an
appropriate course of action within the constraints of the law. A mistake
sometimes made by lawyers is to assume that they know what their client
wants, and that their client wants every advantage the law permits.'®
Finally, the lawyer does in some circumstances have the opportunity to
withdraw from representation, including where the client persists in
instructing the lawyer to violate the lawyer’s ethical obligations.

§2.84 These aspects of the lawyer’s role — the challenge of respecting his

own moral agency while zealously advocating for his client’s within the
bounds of legality — are taken up in the next chapter.

“* Limothy  Chappell, “Bemard  Williams”  Stanford  Encyclopedia  of  Philosophy, online:
“hup://plato.stanford.edu/entries/williams-bernard/>.

Susan Woll, Meaning in Life and Why it Matters (Princeton: Princeton University Press, 2010)
at 129,

144,

41 foor further discussion of maintaining an ethical lite in the lawyer’s role, see Alice Woolley.
“Context, Meaning and Morality in the Life of the Lawyer”™ (2014) 17:1 Legal Ethics 1-22;
Alice Woolley, *Michelle’s Story: Creativity and Meaning in Legal Practice™ in Adam Dodek
and Alice Woolley, cds., In Search of the Ethical Lawver: Stories from the Canadian Legul
Profession (Vancouver: UBC Press, 2016) at 186; Daniel Markovits, A f\'lodern Legal Ethics:
Adversary Advocacy in a Democratic Age (Princeton: Princeton University Press, 2008). Note
that Markovits’s conclusion is that it is not possible for a lawyer to achieve an ethical — well-
lived — life as a lawyer, that lawyers are necessarily “lragic villuips“.
ME Gee generally Monroe Freedman & Abbe Smith, (/nde;:vfurullng Lawyers' Ethics, 4th ed.
(New Providence, NJ: LexisNexis, 2010) at 53-55; Katherine R. Kruse, “Beyond Cardboard
Clients in Legal Tihics” (2010) 23 Geo. J. Legal Ethics 103,
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purther, what Iawyc.rs lc!l llhcir clients has a significant legal effect,
a8t 1 those clients Lo avoid criminal or civil consequences on the grounds
“”Owl"c%/ were “acting on the basis of legal advice”. For example, a client
|ha“ ‘,]cd in aggrcssivc tax planning can reduce the likelihood that she will
& ,“,}:15 pay penalties il she obtains in advance a legal opinion that the tax
l:;{:;‘ has o reasonable chance of succj,ess.]d'" As the Supreme Court of Canada
ha‘s held, legal advl(?e may be a shield for legal conseglljences and may be
one even if the qdee turns out to be l?ad or wrong, David Luban has
cuggested that 1t1s lawyer-cllent interactions in the context of advising that
inufact constitute legality, that the rule of law does not arise from judicial
Jeterminations — what Ronald Dworkin called “Law’s Empire” — but
rather from “law’s landfill, the dregs of legal authority contained in

the millions of lawy%client conversations on which our actual legal
civilization is erected.”

§3.82 This section discusses the obligations of lawyers as advisors and
counsellors: the legal and ethical duties that govern legal advice, and the
extent to which the lawyer may counsel a client on matters that extend

beyond law — about, for example, the social, policy or moral implications
of different courses of action.

A. Advising'®

§3.83  Various legal sources address lawyers’ duties when advising clients:
the law society codes of professional conduct and disciplinary decisions
enforcing the requirements of those codes; case law assessing liability for
lawyers alleged to have given negligent advice; and, other legal mechanisms
sanctioning lawyers for improper advice, most notably under the /ncome Tax
Act. This section reviews the obligations arising from each of those sources.

i.  Law Society Codes of Conduct and Disciplinary Decisions

§3.84 A lawyer’s advice must be competent. As noted earlier, in all
aspects of the lawyer’s practice, including advising, she must “provide a
quality of service at least equal to that which lawyers generally expect of a

10 tncome Tax Act, R.S.C. 1985, c. 1 (Sth Supp.), s. 163(2); cases hold that a taxpayer is much less

likely to be found to have been grossly negligent where the taxpayer has received legal advice
that the tax plan works.

4% Fullowka v. Pinkerton’s of Canada Ltd., [2010] S.C.J. No. 5, 2010 SCC 5 (S.C.C.). In that case
an action against the government in negligence was unsuccesstul in part because the
government had relied on legal advice. The Court held that it was not relevant that the legal
advice was wrong, and that it would only be “rarely” (at para. 89) that liability in negligence
would arise for a government actor following legal advice.

"2 David Luban, Legal Ethics and Human Dignity (New York: Cambridge University Press, 2007)
at 160,

1is di§cussion is adapted from Alice Woolley, “The Lawyer as Advisor and the Practice of the
fLaw” (2014) 47 U.B.C. L. Rev. 743-783.




79

LINDERSTANDING LAWYERS” BT IN CANA
DA

competent lawyer in like situation.™"" In the pznrlig}ll_zlr CONEXE Of yefy .
(he lawver must provide an opinion based on “sufficient kn(,w|cdgcvlsmg’
relevant facts, an adequate C(msi(|crmi|(;|r‘l of the applicable |4y, an(()lf the
Jawver's own experience and expertise.” the
188 Allhou;;h discipline for thg‘ provision of iqcompctcnt advige
relatively rare.”™ lawyers have occasionally been sanctioned on thy

Re Epstein, the Law Society of British (',olumh'ia‘ f'mgd a lawyer §7
providing erroneons advice l;; a consequence 01‘ his failure to read th
of a title search properly.”™ In a number of real estate cases, in which
lawyers became embroiled in unlawful mortgage schemes, the Miscondyey
findings against the lawyers were based on their failure to provide Competent
advice to their lender clients. ™

bagis, |
00 foyr
€ l’egu]ts

§3.86 Law societies have, however, been reluctant to discipline lawyers
for a single instance of poor advising. In Nova Scotia Barristers’ Society v,
Maclsaac, the Barristers” Society affirmed the requirement that advice he
competent, but declined to find that the lawyer had provided incomPetem
advice simply because he had misread the terms of the Probate Act.'® The
Barristers’ Society held that a single mistake did not constitute Incompetent
advising.]50

§3.87 A lawyer must also ensure that the advice she provides is free from a
disqualifying conflict of interest — that is, there must not be a “substantial risk
that a lawyer’s loyalty to or representation of a client would be materially and
adversely affected by the lawyer’s own interest or the lawyer’s duties to
another client, a former client, or a third person.”151 In the context of advising,
this means that a lawyer may not provide advice to a client where the lawyer’s

% FLS MC, Rule 3.2-1, Commentary 2; NB CPC Chapter 3, Rule; Que. CPC Rules 21 and 22
require the lawyer to provide competent and quality services. In Ontario, LSUC RPC Section
3.2-1, Commentary 2 states only that an “otherwise competent lawyer may still occasionally fail
to provide an adequate quality of service”; AB CC Rule 2.02(1), Commentary; BC CPC Rule
3.2-1, Commentary 2.

FLS CPC, Rule 3.2-2, Commentary 2; NB CPC Chapter 4, Commentary 2; LSUC RPC Section 3.2-2,
Commentary 2; AB CC Rule 2.02(2), Commentary; BC CPC Rule 3.2-2, Commentary 2.

As noted by Michael Trebilcock, “A review of formal disciplinary proceedings before law
societies across Canada over the last number of years would likely reveal that these processes
overwhelmingly focus on cases of dishonest or unethical behaviour or the most egregious forms
of professional delinquency, and not on failures to meet acceptable standards of professional
competence”™: Michael J. Trebilcock, “Regulating the Market for Legal Services™ (2008) 43
Alta. L. Rev. 215-232 at para. 23 (lootnote 32 and accompanying text).

12011] L..S.D.D. No. 46,2011 LSBC 12,

See, e.q., Law Society of Upper Canada v. Mattis, [2008] L.S.D.D. No. 96, 2008 ONLSHP 105;
Law Society of Upper Canada v. Lang, |2008] L.S.D.D. No. 4, 2008 ONLSHP 2 Law Sociel)'.
of Upper Canada v. Goldstein, [2008] L.S.D.D. No. 116, 2008 ONLSHP 1115 Law Socier of
Upper Canada v. Yat, |2007) 1.S.1D.1. No. 31, 2007 ONLSHP 43.

[2001] L.S.D.1. No. 1, 2001 NSBS 2.

See also Nova Scotia Barristers’ Society v, Richey, |2002] L.S.D.D. No. 10

FLS MC Rule 3.4-1, Commentary 2; NI CPC Chapter 6 (does not directly incorporate the
substantial risk test); Que. CPC Rule 71 (does not directly incorporate substantial risk test);
LSUC RPC Section 34-1, Commentary 13 AB CC Rule 204(1), Commes e CP
Rule 3.4-1, Commentary 1.
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pcrsonal circumstances or rcprcscnlution of another client materially and
adversely affect the ability ol the lawyer (o provide proper advice.”” The
Federation’s Model Code provides as an illustrative example of g
disqualifying contlict, a lflwycr advising both a business and an employee of
the busi?gss. where the interests of the business and employee are directly
adverse.

§3.88 Disciplinary decisions have found conflicts that impair a lawyer’y
ability to advise a client, and have imposed sanctions, where lawyers advise
clients with whom they are having a sexual relationship."”* As noted by
the Law Society of Upper Canada: “The sexual/romantic relationship had
the significant potential of jeopardizing the member’s ability to provide
[objective, disinterested, professional]... advice. It also had the significant
potential of inhibiting the client from challenging or even questioning the

: L 155
advice being given...”.

§3.89 When advising clients, lawyers must not “knowingly assist in or
encourage any dishonesty, fraud, crime or illegal conduct” and must not
instruct “the client on how to violate the law and avoid punishment”.'*® The
commentaries to the Federation’s Model Code warn the lawyer against
becoming the dupe of a client,”” and further advise the lawyer to be vigilant
in avoiding “becoming involved with criminal activities such as mortgage
fraud or money laundering.”"*® They require the lawyer to “make reasonable
inquiries to obtain information about the client and about the subject matter
and objectives of the retainer.”'

§3.90 Disciplinary decisions have addressed the prohibition on assisting a
client to act unlawfully in the context of advising. In Law Society of Upper
Canada v. Sussman, the Law Society disciplined a lawyer for advising a
client to disobey a court order granting access to the client’s child to the
child’s father."®® The Law Society noted that the child was not in any

152 £ § MC Rule 3.4-1, Commentary 3; NB CPC Chapter 4, Commentary 1; LSUC RPC Section 3.4-1.
Commentaries 3-4; AB CC Rule 2.04(1), Commentary; BC CPC Rule 3.4-1, Commentaries 3.

185 LS MC Rule 3.4-1, Commentary 11(b).

14 See, e.g., Law Society of Upper Canada v. Hunter, [2007] L.S.D.D. No. 8, 2007 ONLSHP 27;
Law Society of Upper Canada v. Joseph, [2003] L.S.D.D. No 34.

155 Hunter, ibid., at para. 43. ‘ ‘ ‘

156 £LS MC Rule 3.2-7; NB CPC Chapter 4, Commentary 7; (only references traud, crime or
dishonesty; does not refer to illegal cond'llCt); Que. CPC Rule 14 (references unlawtul or
fraudulent, not dishonest); LSUC RPC Section 3.2-7; A‘B CC‘ Rule 2.02(1); BC CPC Rule 3.2-7
(only references fraud, crime or dishonesty; dO‘CS ‘nol refer to‘nllegul conduct).

157 LS MC Rule 3.2-7, Commentary 1; NB CPC Chapter 4, Commentary 8 LSUC RPC Section
3.2-7, Commentary |; AB CC Rule 2.02(1), Commentary; BC CPC Rule 3.2-7, Commentary 1.

1% £Lg MC Rule 3.2-7, Commentary 2;‘ 7‘\113 CPC Chapter 4, Commentary 8(b); LSUC RPC
Section 3.2-7, Commentary 2; AB CC Rule 2.02(1), Commentary; BC CPC Rule 3.2-7,

199 (F:Egnrl:gldlr{yufe 3.2-7, Commentary 3; NB CPC Chapler 4, Commentary 8(¢); LSUC RPC
Section 3.2-7, Commentaries 3-3.2; AB CC Rule 2.02(1), Commentary; BC CPC Rule 3.2-7,
Commentary 3.

160 [1995] L.S.D.D. No. 17.
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imminent risk or danger. and 'lhul lelssm.un did not take g Sto y,
Court Order; he simply advised his client not 1o obey 1, wh thry “t’hg
umproper. o ag
There can be no behaviour more dls!'upt}ve toh our system o
md more likely to bring its admipistratmn into d}Srepute than
while representing a party to a dispute, counselling his or he
disabey the clear, unequivocal terms of a Court Order. '’
§3.91 In Law Society of Upper Canada v. Curtis, the Court dealt Wit
similar allegations, but found that the lawyer had not actually adyige dhe
client to disobey a court order with respect to access to a chi]d '¢ In thr
course of its reasons, the Law Society noted that a lawyer would only bz
justified in advising a client to disobey the law in exceptional circumstances
__ where “the elements of reasonable and honest belief of there bein
imminent risk of danger to a Child ... coexist with the requirement that there

be an immediate application to a court to have the issues determineg
forthwith.”'

§3.92 Lawyers have other ethical obligations that relate specifically to
advising. Rule 3.2-2 of the Federation’s Model Code requires that the lawyer
“be honest and candid” in advising the client, and that she advise the client
“of all information known to the lawyer that may affect the interests of the

» 1% Further, the lawyer’s advice must be “open and undisguised” and

f juSthc
a IaWycr,
I client

client”.

must state what the lawyer actually thinks “about the merits and probable
results”.'® The Federation’s Model Code’s commentaries conclude with a

blunt admonition that the lawyer’s advice may not always be what the client
wants to hear:

Occasionally, a lawyer must be firm with a client. Firmness, without
rudeness, is not a violation of the rule. In communicating with the client,
the lawyer may disagree with the client’s perspective, or may have
concerns about the client’s position on a matter, and may give advice

that will not please the client. This may legitimately require firm and
animated discussion with the client.'®

§3.93 A lawyer advising a client in accordance with her ethical obligations
must thus provide competent advice, untainted by a disqualifying conflict of
interest, and that does not assist the client to act unlawfully. The lawyer must

' Ihid,
'l”; [1993]1.S.D.D. No. 216, 1993 CanLI1 [ 183,
“ Ibid. For a discussion of the circumstances around the Curtis case see Janine Benedet,
“Feminist Lawyering: Insiders and Outsiders” in Adam Dodek & Alice Woolley, eds., In
Search of the Fthical Lawyer: Stories from the Canadian Legal Profession™ (Vancouver: UBC
Press, 2016) at 111-25.
* See gimilarly: NB CPC Chapter 4; Que. CPC Rule 37; LSUC RPC Section 3.2-2 including
Commentaries 1.1-1.2; AB CC Rule 2.02(2); BC CPC Rule 3.2-2.
Ibid.
" FLS CPC Rule 3.2-2, Commentary 3; AB Rule 2.02(2), Commentary; BC CPC Rule 3.2-2,
Commentary 3. Ontario does not incorporate this commentary.

>
S
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et the advice ln' the client l!n‘nlngh the lawyer's actual pereeptions of the
[aW. and how it applics to the chient’s case,
.04 The codes do not explicitly state that a lawyer's advice to a client
i provide an objcclwcl_y reasonable assessment of the law. They make it
oJear that the advice must be honc{?t7 and candid, and based on “adequate
consideration of the apphcab!c law,”™" but they do not expressly state that the
jawyer's honest i.e., her subjective assessment of the law, must be objectively
reasonable. That is, they do not apparently address the risk that arises where a
client wants a particular outcome, and the lawyer manipulates the law,
gretching it beyond its reasonable boundaries, to provide the advice that will
support the outcome the client seeks. The risk is that a lawyer will provide the
colloquial “CYA” opinion, which is effective in allowing the client to say,
+[ acted on legal advice”, even if the legal advice is bogus. That lawyer does
not make a mistake; she rather manipulates the law to her client’s advantage.

§3.95 Inthe United States, this risk became a reality in the famous case of
the torture lawyers of Washington, in which lawyers at the Office of the
Legal Counsel provided highly dubious advice to enable various aspects of
the Bush administration’s war on terror, including torture.'® When the
conduct of those lawyers was challenged, it was held that the honesty and
candour rules do no more than prevent a lawyer from offering advice that the
lawyer knows to be false, or to the accuracy of which the lawyer is
consciously indifferent. That high standard was characterized as allowing
lawyers “to make entirely stupid, disingenuous and asinine arguments that
normal people with functioning moral consciences would not make.”'® The
ethics opinion about the torture lawyers suggests that, in the United States.
so long as the lawyers have some minimal belief in what they are saying, they
foster their clients’ interests, and they are not in some sort of conflict of interest,
the objective inadequacy of the advice is irrelevant, ethically speaking. i

§3.96 The Canadian codes arguably allow for a similar interpretation here.
To impose a different standard — to suggest that the codes require a lawyer
to provide objectively reasonable advice, even if doing so is not in the
client’s interest — requires some basis for believing that, if it came to, it a

7 PLS CPC, Rule 3.2-2, Commentary 2; NB CPC Chapter 4, Commentary 2; LSUC RPC Section 3.2-2,
. Commentary 2; AB CC Rule 2.02(2), Commentary; BC CPC Rule 3.2-2, Commentary 2.

' S‘ee W. Bradley Wende!, “Legal Ethics and the Separation of Law and Morals™ (2005) 91
Cornell L. Rev. 67; David Lu!mn, “The Torture Lawyers of Washington™ in Legal Ethics and
Humqn Dlgmly (.New York: (izlmbrl.d'ge University Press, 2007). For a Canadian example, see
the discussion of Edgar Schmidt’s litigation against the federal government in Alice Woolley,
“The Lawyer as Advnspr zm.d.ll_1e Practice of the Rule of Law™ (2014) 47 UBC L Rev 743-783.
TJ;; Fedelral Ct?l%m (Trial [().IIVISIOH) has released a judgment in the Schmidr case, but it does not
address the obligations ol lawyers when advising clients. See Schmidt v. C )
General), [2016].C.J. No. 227, 2016 FC 269 (¢ s. See Schmidt v. Canada (Attorney

169J.k in disc i 1Q, P , N = 5
;:oleB?I:tmlorﬁx(’rgSS:e%n the dlfc(;snon that the lawyers of the Office of the Legal Counsel, who
Markovie. “Advisi l(')s, ad not engaged in professional misconduct, quoted in Milan

arkovic, vising Clients After Critical Legal Studies and the Torture Memos” (201 1-12
114 W. Va L. Rev. 109at 111, os” (2011-12)
170 1bid.
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law socicty would interpret the anadian codes diﬂ’crently_ Whil. .
courls often take a different approach from the United States, lh: Q‘a“adian
law governing lawyers is heavily influenced by American Jay, 171~ 2Madiy,
§3.97 As noted, the Canadian C()('ics require that lawyers’
competent, including that they provide an “adequate consige,
applicable law™. That standard hgs, however, only ever beg,
lawyers whose advice hurt their clients, not to lawyers whose 4
their clients. Further, there are real issues that would make
legitimately reluctant to subject legal opinions to competence reviey, ab

a client complaint. Lawyers need to be focused on assisting thejy ,Cli eSem
without a concern about unwarranted regulatory interference; there i ) :tsk
that third parties who do not like what the client did on the basis of adviz
could complain to the law society as a low-cost alternate to suing the client ;i
addition, the lawyer-client advising relationship is subject to solicitor_qi.em
privilege. While law societies can pierce privilege, they are properly reluctzy
to do so. The standard for demonstrating incompetence when advice hurs
client is not appropriate for regulating advice that helps a client.

§3.98 Where the advice benefits a client, it may be possible to interpret
the rules to suggest that the incompetence rules apply, but that incompetence
will be demonstrated only when the advice is based on an assessment of the
law that is unreasonable to the point of showing a wilful or reckless
disregard for the content of the law. These standards are desirable (and
discussed again in Subsection 6(A)(iv), below), but it is not especially clear
from the rules that they are the standards that do apply; the risk noted here,

of bad advice that benefits the client, is one that the rules simply do not
squarely address.

()pini()ns
aUOn of i :

dvice he'ped
a law S0ciet

§3.99 Additionally, the code provisions are somewhat opaque as to when
we would consider a client’s action unlawful, such that the lawyer’s advice
assisting the accomplishment of that action is improper. Is advising a client
about how to breach a contractual obligation so as to optimize the client’s
business position assisting the client to engage in “illegal conduct™? Or, is it
only certain sorts of illegality that a lawyer may not assist a client to
commit? The case law and the examples in the codes of conduct tend to
suggest that illegality relates to conduct that is malum in se rather than
conduct that is merely malum prohibitum, but the language of the codes does
not make that distinction clear.'’> For the most part, the codes also do not

W, Wesley Pue, “In Pursuit of Better Myth: Lawyers’ Histories and Histories of Lawyers”,
(1995) 33 Alta, L. Rev. 730; W. Wesley Pue, “Common Law Legal Education in Canada's Age
of Light, Soap and Water” (1995) 36 Man. L.J. 654-688. )

Malum in se being conduct that is bad in itsell; malum prohibitum being conduct that is
prohibited, although it may not be inherently bad. Note that in Sussman the lawyer directed the
client to violate a court order, which constitutes contempt of court, a serious violation of the
rule of law and conduct that is malum in se. Further, in Curtis the Court suggests that improper
advice would arise where a lawyer advises a client Lo violate a court order without immediately
seeking to have the court order overturned.

172
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99

ddress (he difference that may exist between simply providing information

;) 1 client. that the client may or may not use for an unlawful purpose, and

(L ! . . 8 . 3
sting a client in the accomplishment of that unlawful purpose.

qotually assIstig S £ 85 '
The Alberta version of the Federation’s Model €'ode does address thig point,
uagesting that the mere provision of information to a client does not
SUZEL & i

) 1 1 DYAN 1Q ) A y 171
constitute assisting in the accomplishment of an unlawful act."”* Other codes

offer this clarification.

do not
§3 100  They also do not explain what it means to instruct a client about how
o act unlawfully and escape punishment. The codes do not, presumably, prevent

q lawyer from advising a client about how to minimize the negative
consequences of an illegal act already perfonnefi.(e.g_., by not speaking te the
quthorities when questioned about suspected participation in a criminal offence).
But how do we distinguish between that sort of permissible advice, and
impermissible advice that instructs the client about how to act unlawfully and
escape punishment? In general, the codes could be clearer about how to
distinguish between defensible and indefensible advice provided to a client
whose actions will be, or have been, unlawful. As discussed further in
Subsection 6(A)(iv), the codes ought to be interpreted (or clarified) consistently
with the express direction in the Alberta Code. While a lawyer ought not to
assist a client in committing an unlawful act, and must act with due diligence in
ascertaining that she is not assisting in unlawful activities,174 she should be free
to provide her clients with an honest and objectively accurate assessment of the
law as it applies to their conduct, either past or proposed, whether or not those
clients may use that advice for an unlawful purpose, or have acted unlawfully in

the past.

ii.  Case Law — Negligence and Third Party Liability

§3.101 The common law of negligence creates some additional clarity for
the lawyer’s duties when advising clients. As noted earlier, the Supreme
Court of Canada established the general standard for lawyer negligence in
Central Trust Co. v. Rafuse,'” stating that a lawyer’s advice must be “that of
the reasonably competent solicitor, the ordinary competent solicitor and the
ordinary prudent solicitor.”’® The Court in that case considered whether
the lawyers acted negligently when, in advising their clients, they tailed to
discover that the mortgage being taken by their clients was in fact void as
contrary to s. 96(5) of the Companies Act.'” The Court concluded that
negligence was established. While a lawyer need not know “all the law
applicable to the performance of a particular legal service” the lawyer must
know enough of the law “to perceive the need to ascertain the law on

"B Rule 2.02(10), Commentary.
"7 See, in particular, FLS CPC Rule 3.2-7, Commentary 3,
5 [1986] S.C.J. No. 52, [1986] 2 S.C.R. 147 (.C.C.),

"% Ibid., at para. 58.
""" Ibid., at para 55; Companies Act, RSN.S. 1967, ¢ 47,
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A1)
however, that lawyers do not let the actions of the |ay Sociey;

respect inhibit their appropriately zealous representation of the;, el M th,
(hat law socictics become more cognizant of the serioug Pﬂ)hleml:n S ang
raised by this type of regulatory action. In jurisdictions outgie ()‘f (th are
following the lead of Brown J.A.'s dissent in Groia would, in my Vie)ntarir,,e
significant improvement on current approaches. 1

» g

4
D. Criticizing Judges and the Legal System

§4.155 Law socielics and courts seem somewhat more hesita
discipline or otherwise sanction lawyers for being critical of judges :t ty
legal process, perhaps because they understand that zealous ady()cécyr the
require such criticisms from time to time. In addition, courts an( regulaf;?ax
are sensitive to the need for public engagement with the adequacy of g“
public legal institutions, and the important role of lawyers in fostering th[:t
engagement.

§4.156 The codes of conduct note that, in general, legal decisions g7,
subject to public scrutiny and analysis by anyone, including lawyers, ang
that lawyers have a duty to seek to improve the administration of Justice
Since, however, judges have only a limited ability to defend themselves:
lawyers are directed to avoid criticism that “is petty, intemperate o
unsupported by a bona fide belief in its real merit”. In addition, lawyers are
directed to avoid criticism in cases in which they were involved, where that
criticism could be perceived as partisan rather than objective, and are
directed to defend the judiciary from unwarranted criticism by others.””

§4.157 The leading case on the discipline of lawyers for incivility to judges
or courts is Doré v. Barreau du Québec.279 In 2001, Gilles Doré had appeared
before Boilard J. in the Superior Court of Québec seeking a stay of
proceedings against his client, or that his client be released on bail. Justice
Boilard’s treatment of Dor¢ in that application was improper. He characterized
Doré as impudent, his arguments as “idle quibbling” and his application as
“totally ridiculous”* After the hearing, Doré did three things. First, he wrote
an extremely angry and personally abusive letter to Boilard J.:

you made comments about me that were both unjust and unjustified,
scattering them here and there in a decision the good faith of which will
most likely be argued before our Court of Appeal. ...

If no one has ever told you the following, then it is high time someone
did. Your chronic inability to master any social skills (to use an

T LLS MC Rule 5.6-1, Commentary 3; NB CPC Chapter 20, Commentary 4; LSUC RPC Section
5.6-1, Commentary 3; AB CC Rule 4.06(1), Commentary, BC CPC Rule 5.6-1, Commentary 3.
Que. CPC Rule 111 directs a lawyer not to act ina manner that is “dqrimental to the
administration of justice”; Rule 12 allows a lawyer to criticize a “legal provision, contest the
interpretation or application thereol, or seek to have it repealed, amended or replaced”.

™ 12012]8.C.J. No. 12,2012 SCC 12,[2012] 1 S.C.R. 395 (S.C.C).

B0 fhid,, at para. Y.
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\'pqu‘ion in English, that language you [ove 80 muc h) which hag
cqused you (O become pedantic, aggressive and petty in your daily life
ath gy o P . )

makes 10 difference to me; alter all, it seems to gyjt you well )

your legal knowl‘cdgc, which appears 1o have carned the approval of a
certain number of your colleagucs, is far from sufficient to make you the
person you could or should be professionally. Your determination to
Jbliterate any humanity from your judicial position, your essential]
non-existent listening skills, and your propensity to use your court _y
where you lack the courage to hear opinions contrary to your own — to
Jaunch ugly, vulgar, and mean personal attacks not only confirms that
you are as loathsome as §uspected, but also casts shame on you as a
judge, that most extraordinarily important function that was entrusted
to you. ...

Worst of all, you possess the most appalling of all defects for a man in
your position: You are fundamentally unjust. I doubt that that will ever

change. ™

§4.158  Second, he wrote a letter to the Chief Justice requesting that he not
appear before Boilard J. again. Third (and a month later), he complained
about Boilard J. to the Canadian Judicial Council. Justice Boilard was
reprimanded.

§4.159  For his part, after receiving Doré’s letter, Boilard J. made a complaint
against Doré to the Barreau du Québec, who decided that Doré was guilty of

professional misconduct on the basis of incivility; Doré had violflstaed the

requirement that he act with “objectivity, moderation and dignity”.™ Doré
challenged that decision through to the Supreme Court of Canada. The
Supreme Court upheld the Barreau’s decision. It emphasized the importance of
lawyers’ expressive rights, and the need for public criticism of public
institutions, but also the importance of lawyer civility. The Court held that
while lawyers were not required to be “verbal eunuchs” and had a right.and
(perhaps) a duty to “speak their minds freely”, they are n‘onetheless.cons;g;amed
“t0 do so with dignified restraint”, a restraint that Doré failed to achieve:”

We are, in other words, balancing the fu.ndgme'nta.l importancc ot open,
and even forceful, criticism of our ppbl.lc .mStltUthIl'S with the neeq to
ensure civility in the profession. Disciplinary bOdl?S must therefore
demonstrate that they have given due rggarfi to the importance of the
expressive rights at issue, both in light .ot an mdnyndual]awyer s r!ght to
expression and the public’s interest in open dlSCElSSlOﬂ. As with all
disciplinary decisions, {his balancing is a fact-dependent and

discretionary exercise.
cisms and pressures on a daily basis. They

L tially face criti :
awyers potentia 'y n whose behalf they serve, to endure them

are expected by the public, 0

Z; Ibid., at para. 10.
Ibid., at para. 60.
2 Ibid., at para. 68.
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QW’}“»\ |
with civility and dignity. This is not always easy where the | Ty
he or she has been unfairly provoked, as in this case. But itf}wycr fie,
when a lawyer’s cquilibrium is unduly tested that he IS recisew
particularly called upon to behave with transcendeny civilitor she i
other hand, lawyers should not be expected to behave li{' On the
cunuchs. They not only have a right to speak their Minds € Verh |
arguably have a duty to do so. But they are constrainedeely, they
profession to do so with dignified restraint *** by their
§4.160  Other comments made by lawyers that have beep foung
Jlaw society requirements include describing a judge as a “bj 2ot |
opposing counsel”™ and comments that Judges are too politica] }112

2 letter t
the Conservative Party” and that such political ties prevent

! Ve “tigg 0
: 13 i) Jud e
being “tree shakers 2% In the latter case, Nova Scoria Barriste 8¢S from

287 . ) Lk s’ Socie
Morgan,”" the law society declined to discipline the lawyer because
comments were made in his capacity as a mayor, not as a lawyer 288 )

§4.161 In Law Society of Alberta v. Engel?® the disciplinary pap)
declined to sanction a lawyer who criticized an investigation into poli:e
misconduct as “purposefully flawed”. The panel noted that the comments of
the lawyer were well informed, that it had not been demonstrated that the
comments by the lawyer were untrue, that the lawyer had an honest belief iy
the truth of the comments, and that, in any event, the comments were neither
“extreme or inflammatory” nor “abusive or offensive or unprofessional” **°

§4.162  Similarly, in Law Society of Yukon v. Kimmerly®' the Law Society
declined to discipline the lawyer acting as Minister of Justice who said that a
judge had been “silly” and had brought the judiciary and courts into
“disrespect” when the judge had placed a coat over the Territory’s coat of

to violate

% Ibid., at paras. 66 and 68.

25 isted v. Law Society of Manitoba, [2007] M.J. No. 460, 2007 MBCA 150 (Man. C.A.).

%6 Nova Scotia Barristers’ Society v. Morgan (2010) NSBS | (CanLlI), Complaint, paragraph
1(iii) and 1(v). See also Law Society of Upper Canada v. Botiuk, [2015] L.S.D.D. No. l7>d.
2015 ONLSTH 143, in which a lawyer was sanctioned for unsubstantiated accusations directe ’
toward the judge and opposing counsel (essentially accusing the judge of disregarding the law

and facts, and bullying the lawyer); See also Law Society of Upper Canada v. Botitk, [2015]
L.S.D.D. No. 63,2015 ONLSTH 55.
7 Ibid,

2% The Nova Scotia Barristers® Society did not clearly explain the basis for this dnst(;pct{Olrt:,rl;‘:jhlg:
seems prima facie inconsistent with the general principle that lawyers Canqlb(:nisl(s;((:)lrl\aduct e
personal as well as professional misconduct. It may be that, as perlso_m o ir; s
behaviour did not warrant discipline, but the NSBS Slml_)l)/ d9€5 “0:‘3-"? i“""l lm acity the Law
respect. In a case also involving a lawyer acting olutsu?e his Pf?b‘;i:;ﬁ“‘in ﬂ‘]g Society rather
Socicty of Alberta agreed to allow Ezra Levant to resign tromfr:;een Humar? Righs Commission:
than proceeding with a complaint about Levant’s criticism ((j) l‘te 2 complaints stll Dending”
“Law Society ol Alberta accepts Ezra Levant’s resignation despl
CBC News, March 2, 2016.

™ 12008] L.S.D.D. No. 173. ——

0 Ihid., at para. 71. 2s. tike Morgan, arguably not actin

21 1988] LP.S.D.D. No. 1. Note that in that case the laxlyoel:x::’n‘c:i‘commimed on by the panel.
in his capacity as a “lawyer”. That aspect of the situd

IS
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at had been hung by the government in the courtroom. The [Law
Jms B0
At v said that

(s the ask of this Committee to halance the competing priorities; on the
»nL‘ hand the member’s obligation to so conduct himself as to not harm
:hc «anding of the legal profession generally or bring the administration
of justice into disrepute and on the other his freedom to make fair and
“wasonable comment in the exercise of his right to spcak out”

4t context the Committee found that the comments were not conduct

s‘()cic‘y

In th
Jeserving of censure.

c1.163 Traditionally, courts have'also had the power to discipline lawyers
?‘or inappropriate comments gb.out Judges and the legal system through the
contempt offence of “scandallzlr_lg the court”. In the leading decision of R. v.
Kopy(o, 9 however, the Ontarlo‘Cqurt of Appeal held that that offence
as then understood was unconstitutional. Kopyto had been convicted of
scandalizing the court for saying a judgment was “a mockery of justice. It
tinks to high hell. It says it is okay to break the law and you are immune so
long as someone above you said to do it He had also said that there was no
useful recourse to “this charade of the courts in this country which are warped

in favour of protecting the police”.295 Justice Cory described these comments as

... In the poorest possible taste. It was no more than the whining of an
unhappy loser. It was unreasonable, unprofessional and unworthy of
even the most marginal and most recent member of the profession. It
was, in a word, disgraceful.

Nonetheless, he vacated Kopyto’s conviction for having made them. Cory
held that courts are properly subject to “comment and criticism” and are not
“fragile flowers that will wither in the hot heat of controversy”.297 As a
consequence, the only sort of conviction for contempt that could be upheld
would be of the nature of sub judice — that is, statements which
“demonstrate a clear and present danger to the administration of justice™
in an ongoing proceeding. Houlden J.A. would have gone further and
eliminated entirely the idea of an offence of scandalizing the court, while
Dubin J.A. would have narrowed the offence, found Kopyto not guilty of it,
and maintained its constitutionality.

§4.164  Subsequent to Kopyto a lawyer has been convicted of contempt for
statements in court; however, the case had the rather extraordinary facts ot
the lawyer urging those in attendance at court to attack a sherift arresting the
lawyer’s client, while at the same time the lawyer shouted out allegations of

2 9
” Ibid., at 5.
o4 [1987] 0.J. No. 1052, 62 O.R. (2d) 449 (Ont. C.A).
s Ibid,, at para. 7.
‘ Ibid.
™ Ibid,, at para. 21.
o Ibid,, at para. 33.
Ibid., at para. 85.

297
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misdeeds and corruption about the judge. ¢ lawyer Was fg

been suffering from a mental disorder at the time, und b,
| J

§4.105  The conscrvative approach taken in most of the cases i .
<hould be followed in all cases in which a lawyer has CritiCiZed thn thig
legal system. Unless a lawyer has created a risk of Pre'udie
administration of justice in an ongoing proceeding, contempt an dic:- '
proceedings against that lawyer are 'mapproPriate. On this bag ci
argue that Histed v. Law Society of Manitoba, % the bigot case, wag
decided. Describing a judge as a bigot to another lawyer in 5 pmf\grqn |
communication, even in private, is troubling. However, it may :IZIOnal
understood as a short hand way of explaining the nature of the 1, 0 b’e
concern with the selection of a particular judge to handle a racially Se‘:;?rs
civil proceeding. Since the comments were made only to another lawy erlv-e
is difficult to see what prejudice to the administration of justice 001,11]5
arise from them being made; without such a risk of prejudice, discipline
for making the statements is overbroad and, again, creates the gk of
inappropriately suppressing the lawyer’s zealous advocacy.
§4.166

is | Woulg

In addition, discipline of lawyers for incivility toward judges and
courts raises the same concern with regulation of incivility towards other
lawyers, insofar as it can lead regulators to miss or ignore other more
significant issues with the lawyer’s conduct. With respect to Doré, while the
outrageous nature of the letter he wrote may have warranted a regulatory
response, it is also the case that had he written the nicest possible letter to
Boilard J. his conduct would have been an improper violation of his
professional duties. Our system of justice rests on the premise that the justice
it discharges will be both public and impersonal. A judge’s life need not be
monastic, but the intermixing of the public and impersonal resolution of a
case with a personal and private correspondence between participants about
that case, even after the fact, undermines the ability of the system to achieve
the necessary impartiality. In Doré’s situation, the matter on which he was
acting was still before the court. Justice Boilard was presiding over a related
trial ™" If Doré had sent a praising but also private and personal letter about
Boilard J.’s actions in court, there would be reason to be concerned about the
propriety of that action, and its effect on the fair administration of justice.3

Would the Crown counsel appearing on the prosecution who later learned
about the existence of the letter of praise continue to be confident that the

™Ry, Cram, | 1994] B.C.J. No. 2258, 99 B.C.L.R. (2d) 127 (B.C.S.C.).

Y pisted v, Law Society of Manitoba, [2007] ML), No. 460, 2007 MBCA 150 (Man. C.A.).

W Doré v, Barrean du Québec, (20121 S.C.). No. 12,2012 SCC 12, [2012] | S.C.R. 395 at para. 15

(S.C.C.). .

%7 0 the United States see Re Gleason, 2012 U.S. App. LEXIS 21248, U.S.C.A. 11th Cir. (2012),
in which the Court held that a lawyer had acted improperly because of his uncivil conduct
before a judge bul also because ol the conciliatory letter qnd bott!e of wine he subsequently
sent to that judge. It must be noted, though, that the impropriety in that case arose mn
part because disciplinary proceedings belore the Court were pending against Gleeson. See
<http://www.call _uscourts.gov/unpub/ops/20121 1433.pdf>.
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ould be decided on tl?e n.1erits? Surely in a matter before the courts
case \.\((:ct that the communication between judges and lawyers about that
we € ~ whether with regard to its substance or with regard to how the
mat ond lawyers are conducting themselves — will occur transparently
judges court or in communications seen by all counsel. This is a basic

.1 open ommunic:
mquirernent of natural justice.
re

67 Vel ataot?o point .dogs t.he Supreme Court address this aspect of
&'s conduct. Th1§ omission 1s unfortunate, because the facts of the case
ovided an opportunlty for the. Barreau and the Court to illuminate the
Jestion Of when th? pnva.te .dealmgs,between lawyers and judges undermine
the justice system’s impartiality. Doré’s exclusive focus on civility denied the
parreau and the Supr.eme Cqurt the opportunity to appreciate the existence of
that issue, or t0 illuminate 1t n any way. They missed it altogether.

4168 Insum, then, courts and regulators ought to continue to be cautious
in their regulation of lawyer criticisms of judges and courts, and to continue
© take into account the need for public commentary and criticism of the
legal system, and for the role of lawyers as advocates. If anything, an even

eater sensitivity to these concerns would be warranted. Courts and
regulators ought also to consider in any civility case the extent to which the
incivility reveals deeper and more substantive misconduct by the lawyer, and
ensure that those issues are addressed.

6. CONCLUSION

§4.169  Zealous advocacy requires that lawyers provide competent and
effective representation of a client’s legal interests, knowing the law and
how to apply it, investigating the client’s case and employing their skills to
obtain the best possible outcome in each case. Fulfilling that ethical duty
challenges the lawyer’s skills and intellect. It also requires nuanced
understanding of the way advocacy operates in particular contexts, such as
examinations for discovery, and of the constraints on zeal that arise from
time to time, such as in ex parte applications or with respect to the provision
of relevant adverse authority. The pervasive ethic of advocacy also poses
challenges to regulators faced with lawyers who have a poor grasp of good
manners and whose behaviour makes the life of everyone in the legal
profession more unpleasant than it needs to be. In the end, though, the
paramount importance of the lawyer’s duty to his client remains clear, and
the lawyer’s constant orientation should be towards ensuring that duty is
fulfilled.

® See, e. g., International Woodworkers of America v. Consolidated-Bathurst Packaging Ltd.,
[1990] S.C.J. No. 20, [1990] 1 S.C.R. 282 (S.C.C.).

*™ This is probably because Doré had no incentive to point out other bases for finding that he had
engaged in professional misconduct while the Barreau was equally unlikely to point out
inadequacies in its own judgment. 'lt is nonetheless somewhat surprising that no judge on the
Court independently identified this issue.
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JUSTICIABILITY: THE LIMITS OF JUDICIAL REvifw

jy soE risdictions, the grounds of judicial review have come o be codified 1031
; 1;1I|Llc o' ot as yet that has not been considered necessary here as there 19 thus
in 5t arrel that the incremental development of the common law has

u
factorily fashioned a balance between the need for efficiency and the need 10

grevent ADUSES of power.

far

JUSTICIABILITY: THE LIMITS OF JUDICIAL REVIEW

judicial review has developed o the point where it is possible o say that no  |-032
F.;wcr——\"'h':‘h"r statutory, comman law or under the prerogative® —is any
longer inherently unreviewable. Courts are charged with the responsibility of
djudicating upon the manner of the exercise of a public power, its scope and its
hstance.”? As we shall see, even when discretionary powers are engaged, they
o ot immune from judicial review. Discretion has been described as the “hole
i the [legal] doughnur™,”® but that hole is not automatically a lawless void.
Nevertheless, there are certain decisions which courts cannot or should not asily
egage. Courts are limited (a) by their constitutional role and (b} by their

ingtinutional capacity.
Limitations inherent in the courds™ constitutional role

The poinciple of the separation of powers confers matters of social and economic 1033
policy upon the fegisiature and the executive, rather than the judiciary. Couns
should, therefore, avoid interfering with the exercise of discretion by the
legedatuse or execytive when s aim is the pursuit of policy™ 1418 oot for judges

" &g I Australis: Administrative Decisions (Judicinl Review) Act 1977 s6.5-T; n South Afmea:
Fromasion of Administrative Justice Act, 2000 in Trinidad nnd Tobago: Judicial Reveew Act Noubl of
B0 8.5(3); in Barbudos: Administrative Justice Act 1980, See further R, Ramlogen, Judicial Resiew
" she Commonwealtk Caribbean (2007). The EU Parlamsent has recenily proposed codifying
Anciples uf good administration within ELJ instirutions: sec Commitice on Legal Affairs, Procedine

e Eurepean Linion with recommendafions o the Commisiion on g Liw o Admircmime
PR
o % the sownces of public power, soe Ch.5,
qu“ LB1 1. Jowell, “What Decisions Should Judges Not Take?™ in M. Andengs and D, Fairgeeve
“‘id:rr Hitgham and the Transformation of the Law (2009), Ch%; A, Kﬂ'l!f'-*ﬂlh-:J“".H“'E ‘11“'-1_:“5
"R H“”“"_Hlxhlh Act: Deference, Disillusionment sl the *War on Teome® [2008] rL 2%
Lk Wik, Taking Kiph Serimly (1977, p 82, _ =
Y IL:;&H R v Secretury of State fov Trade and Indwstey Ex p Loneho Pl [19859] 1 WLR, 325w
iy s Keith; “Thess provisions [l the Secreiury ol Stale may 2l agaiiel o propusal menzer
I’.D:.rﬁi::]“ﬂ by the Munopolics und Mergens Commission has so sdvised to Purlsment .:.ml the
nmmh,“[ Staic ucts by & drull onder luid before Partisment] cusare that o decwsivn which 1
i gy Palitical in churagler will be browglit o the sttention of Purliament and subject b scrutiy
g W | therein, und the cours must be canell pol o ivide i polieal tield ‘Md:'flﬂ;‘ﬁ:

umuj,ﬂ'_glhtn' for that of the Minister. The courts judge the lowibiess 1""th . .I:] ord
Mitkatn,. '.I. Tt v Fipyy Cownty Traer Lif (No.2) [2005] UKHL 40; [2084] 1 AL Bl wt|? _] Iih:“n
Hlier .qu.::-l.:m.r.m v legislation cuncerns matiers of broad socsal policy the less “"'I:;, :;:mnm
12003 Ewp NE'K R fom the application of Huoper) v Secretary of Stare for Woek an

iq ACiv B13; [2003] | WL I 2623 ut [63)|64] (Laws L1 "A very mnﬁhﬂ":‘;“@:}
"'Er:" l:nual be necorded 1o the Secretary of State. Dilficul unaﬂl'nﬂh of ceonaimie A mdmcm
l'thhum, &"““""‘-'ﬂ- the resalution of which fell within the province of 1_h4: uF:Lﬂw: oy
Tither thyyy e CourE”, reveraed on appuel [2005] UK HL 200 (20037 1 LR Thil; o
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THE NATURE OF JUDICIAL REVIEw ‘ e

i ulations of social, n—:‘.nTi:.tr:l]i-: or politica|
10 Wl herefore ke decisions on: whether site A ge 0 7
H 0“1 nm i i i) i .
: ﬁ;m ﬂinm.ﬁ;"“ whether the United Kingdom gl - Slitkghy,, for
the lnﬂ;::l: it dicarmamment:®! Whm?:r;:hm should he invest
¥ sther the n
4ot Jear power programme, - WIGHIEE MIE programme o, a
“'w“u::u:ﬁ wnrl'hca-!s ghould be 'ﬂ"rﬁﬂ_ﬂ“"m'-l " whether thery i
Trdent taion on thc environmentul effects of crop-spraying:im whﬂ he
I|:nm‘[lim'l'l;::l'f snvasion of Trag 2003 was justificd in international fay 0 e
] " y : s
dwq-:n.kinﬂ exE dicially shortly betfore hm,mm!Ig a member of the Su
4 o, Lond Sumption argued that the “tendency of the .:?:_m 10 interveng i,
oo of ‘macro policy” has become mOTE PrONGUNCE In recent yeapy
E:xﬁ%.;;: IAOCESs ... unduly nfluenced h-f the degree of judicial aversion t:;t
licy in question”—an assessmet rejected s conflating govemmen -
{:;isllhﬂ'f “po suggest that both cught to be equally immunised by thﬂ'-dt:nm:ﬁt
credentials from judicial oversight”.™

Suration and Employment Ex p. Begbie 2000} 1 W.LE. 1115 & 1134
Eﬁn:ulfsidrrjmi\mwjudkm review should apply 1o decisions in the “mscr-political ﬂrl'l::::
:FDFL:::HI: ﬂ;ﬂiﬂﬂ of policy: R. Diworkin, “P'Dli‘ti.l:i! Judges and 1h|:l Eljh_. E,.r Law" {19781 64
Proceedings of the Brirish Acodesy 253, On his distinction bcmn.._m.".“pj" and “poliy”, se
Takmy Rights Seriously (1977}, pp.B2-ET. Sometimes the term used tx “politica] question”, espeeially
Ttﬁ?‘f v Miniseny of Housing and Leeal Government (1967) 66 LGK. 23 (i w.,m be quite
fugile 10 fmpugn the govemnment's decision that Foulnees hould be developed as the thind Loados
sirport. mereky by cansending that (he decision was unreusonable or that Cublington was mme
saimbicl, ol & fan the application of Medway Council) v Secretary of Siate for Transporl Local
Governmeni and the Regians [2002] EWHC 2516; [2003] J.P.L. 583 {decision to exchude Ganick
wirpeci from comsellation .lhﬂ-'dlﬂ;,p.m!i.uﬂ. il air transpac capacity m SE England WWI
' Chgndler v DPP[1964] A.C. To3 at 798 (Lord Radeliffc said, that this wus an issue l:lf"‘p.uliq" and
e “the mose one locks 38 i, the plainer it becomes, T think, that the queston whvether it s in he s
mmerests of the counry W acquire, retsin or bouse nuclesr smamenls depends upon ai infinity ol
contsderations, milkary and diplomatie, technical, psychological and moral, sad of decmors

iermive o final. which are themscves parl asscsaments of fact and pon Miﬂﬂh‘{':ﬂﬂ“::
not think thas there 15 anything amass with a Jegal ruling that does not mke this isue 8 |
padge ar jary™)

™ K fon the oppiicanee of Greenpeace [3d) v Seenetary of Stine far Trdie |:I'.l1_|‘f Tndresiry! Eﬂml
EWHL 311 { Adenimj; {W07] Env, LR, 20 (& government review which, on e hnsis ol 8 :hmﬂﬂ:fd
f comuubtetion, recomanended reversing the government’s policy against Auclear powe "‘“:M it
e sllegality: the consuliation was nol sullicient by the standands of the Asrhas Conven
IURLLE onventiun an Ascess 1 Inlurmation, Public Participation in Decision-makini

wr dussice m Enviunmental Muliers), despite being & matier of “high pelicy”, fhe revied
E—'ﬁuml i cirkibewnl snd forn thal s proces was “mandfestly unfair). - pa0ea) B 6B
7 1 the agplcation of Marchive) v Enviranment Ageney (2002] EWCA Civ % (26515

" Seerenary of St fir Baviraniens, Fomd amd ¥urgf Affeiex v Dwary |11'H-""||| EWLA O b
(2068 §S30271 5 004, 29: this fell within s “dilTicult socinl und technical sphers in whish 3 \
it b Atruck hetseen the competing interesis of the widividiil o the community 81
"R um the applivation af Genilef v Erime Miniser |2008] UKHL 20 [2008] | A4
eghisn neving al | e “mewialng wralitionally shown by the cousy in paling on woe
called high policy—pesce sl wr, e making of treaties, the condist of fuseipn Tl_u.l;u,'tl'l-'i ]

" -l-r:mllrmm, “Hudicis) xod Pullticmd Dieginion-rmuking: the Uneertnin Boundary |26 ¥
pars. |2,

g g i , I : Wt
WS Bedley, "ludscial Podities™ {20M2) 34 Loadon Review of Books 15 [“““-m-“::: s 1he
i public powers which ure regled or recognised by Inw ood lave lewnl limals

cuurls” cansinatbonal task b paigol*),
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SUSTICIABILITY: THE LIMITS OF JUDICIAL REVIEW

rhe .:nnmlurinnal_ status of the jL_u:ilir:iury should not, however, excuse the  1-035
4 from any 5:11Jl_m:.r of pnhc_y decisions. Courts are able, and indeed obliged ‘
" ppquire thal decisions, even in the realm of “high policy™'™ are within the
L.::,;]p o of the r-E:hE"-:ElﬂT !e%:i pOwWer or duty,_’”—" and arrived at by the legal standards
o Pmmduja] faimess.”™ The courts display reserve in impinging upon the
| pstance of policy d_a::slfmm but even here they may legitimately intervene if
: . e devoid of reason and not properly justified.""” Judges always
s the papacity 10 prohe the evidence and assess whether the reasons and
.ues for decisions are ratiomslly roleted do their aims. As will be shown in the
it follow, public law has rapidly advanced recently from a “culture of
ity L 2 seploure of justificaton”, ™

Thus v where the courts FEoopmIse their lack of reletive consnmbional 1436
gty 0 make the primary decision of palicy, they should nevertheless nol
-agily ~elinguish theit seeondary fanction of mobing the qualimy ol the reasuning
e Csuring thur asscrliony arc proparly justified. As Lord Michells said =
Gihaidan ¥ Godin-Mendoza™ in vespect ol natiomal housing poliey:
ti halance betwesa the pompeling nterests of leuants uru
unt broad issues of social and economic pedicy, But, cwal
ged violation comprises differential treatment based
waaul oriemazion he couct will senrimise with

sgghanent bas w Tinkd &
tandlords, taking into acCo
R [ field, where the alle
gpon grounds such as race or SEX or 5
inlgnaLly Any rCASUNS il to constilute e fieation”

s borne ia wind that under the Hianan Rights Act L9 1037

[h Cyreention tights and even Parliwment is

19 When adjdicaring on the scope of
herelore, the conrts noed nel defer o the

ry Lo Parliament. ~or noed they defer

I additior, 1z should
no public authority may mierfere wi
mpavied to abide by helr terms.
Sylecterenes with Covention righis,
execwive on the ground of thetr responsthili

W R v Secretary of State for the Home Dleprarimenty & g ety FIEECD LB, i1 oravles Lol sick
58 sk restics, dissolving Parlizment, mabilising e armed forces. See 3-034 _

™ U notisn of “aveet dute”, see < d; & fon the aoplication of Bancauit] v Secretary of Sl
o Fareign ' Cmmmcntweralih A8 [2017) EWCA i 208 12002 i (231 1.8.G. 31 e 3461
{Brdisy L1, consiterad that very brond latibad is ghven 1o e exceutrve in decidim whar mukes for
I|¢"I‘¢§t'& arzler smd I"."-"”'d EIZI".'L'-I'I'III‘-'I-‘U" af 2 coloms kit thal thi eacesiLie miirl i TR i chvallenge
¥n Erounds of jurisdictional eror or mnlpractice 47 if the subjscl mrarter “i% jgrmifiesily mab e peacs

Tfs':;c':" gocd povernment af the colony ™) L
G tobg R fon the applicanion afl Medway Cauneill v Seorelary! o Sme fir Travsput,
vecwment and the Regions [2002] BWHC 2516; (2003] JPL, 583; R fon W0 applioatich &
er;:-afa.;l- Lid) v Secretary of State e Thade il Iedeasiry [2007] EWHC 311 Admit _In- mhﬂ.
!.-“:'I:dlm'mi.m Peters v Davidson |1999] ZN.ZL.R. 164 (New Zealsnd) and Cperatin Dismir
iy, Qveen {1985) | S.C.R. 441 (Connda) )
Hary | Barak, “Forgword: A Judge on Judging: The Role of a SUprews Dot RS
i =, I':"f 97106 fthe former Preswdent of the lsmeli Buprems Courl dies nal 8
" .Imn! are icherently Ilurl.-juslu.':ublg foe ihis reuson). githeid
—y weinds of the late Professar Etienne Murginik dessining the transfurmmhion '“,',“"‘EL’ e
.ﬂllr._-h lnw in Soath Africa: *A Bridge Too Far: Introducitg the Inorien Bill of Rights (o 1=
by Fhllilurilumnn Rights 31, See furiher 11-004. (9]
dew v Gadip M 0 k[ 20 2 AL 557w ! =
in-Mondosu (2004] LIKHE 0 ; : Human Rihls ACt g (2001]

" Bes Oh, 1. ¥
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THE NATURE OF JUINCIAL REVIEW

o Parlinment on the ground that it is elected:™"’ though deference 1

members may he legitimate on the ground that they, rather than the mcl"“’-'ﬂ
hetter equipped ot deciding particular questions requiring an mm“mm:n. ire
public interest,''* The courts possess the legitimacy to guard the invasion tfnf the
rights that now form the basis of our constitutional democracy. H thoe

Limitations inhcrent in the courts’ institutional capacity

1-D38 In respeet of the institutional capacity of the courts, there are some decis;
which they are ill-equipped to review—those which are not ideally just;:jah']:]m’
in other words, “not amenable 1o the judicial process”™,'"” or indeed those ,.,.,h]E;
are better able to be determined by other bodies, including Parliament

Matters which are in essence matters of preference

1039 These include decisiona which cannot be impugned on the basis of 2oy objecte
standard because their resolution is essentially a matter of individual (including
political) preference. Where the Secretary of State had the power to decide
whether the expenditure of local authorities had been “excessive” and to penalise

1 gy Frelend Revemur Cuomemisstoners Ex p. National Federation of Self-Emplayed and Smal]
Businesses Lid [1982] A.C. 617 8t 642 (Lord Diphock- il i 0ot im my vicw, a sufficient anseer 1o 52y
that judicial review of the actions of officers or departments of central governments is unnecessar
beeause they are soconnlable to Parliarment for ihe way i which they carmy pul Hus fingnons. Thes
are accountable to Parliament for what they do so far as regards efficiency and policy, and of
Parliament is the only judge; they are responsible to a court of justive for the lawfulness of what they
do. and of that the court is the only judge™). This view towards judicial deference on constimtions
grounds is shared by Lord Steyn, “Deference: A Tangled Story™ [2005] PL. 346; 1. Jowell, " hudicai
Deference and Human Rights: & Chuestion ol Competence”, in P Craig and B Rawlings {edek faw
and Administration tn Ewrope, Essays in Homour of Carol Harigw {2005), p.67; Jowell, *fudical
Deference: Servility, Civility to Institational Capacity™ [2003] PL. 592, In respect of “common Lw”
rights the courts may presume that Parligment did not intend to abrogate the right unlcss chearls
enunciated—"the principle of "legality™ (on which see 5-036). ef. Rehman v Secretary of Stai jor ik
Home Department [2001] UKHL 47; [2003] | AC, 153 at [62] (Lord Hoffmann contended that
matiers of national security “must be made by persons whom the people have clected and whom they
can remove”].
11 See &g in relation 1o local authorities: &. v Brighton Cerp Ex p. Tilling {Thomses) Led (1916} 5:_I
L.J.K.B. 1552 at 1555 (public transport licensing), Sngnata Invesimenis Lid v Norwich Corp [1971] 2
0.B. 614 (nmusement arcade permit); Cimings v Birkenhead Corp [1972] Ch. 12 (lscal educational
policy), Cannnck Chate DC v Kelly [1978] | WELR. 1 {allocation of lenancies of council housest
Pivkwel! v Camden LRC [1983] O 8, 262 (allocation of salines and wages even though strike soll m
ess), But note the caution expressed in Huang v Secrefury of Seafe jor phe Howe Deparon=s
|2007] UKHL 11; [2007] 2 A.C. 167 ot [ 17] (HL found unpersuisive the submission of the Sevretan
of State that the decision-maker and the court should assume that the immigration ni=s adopacd B
the responsible minister snd laid before Parlinment “hd the iniprimster of democratic approval and
should be taken 1o strike the right balnnce between the imtescsls i the individual and those ol the
community™). In & fon the application of Sincleir Collls Led) v Secretary of State for Health (20111
EWOA Civ 437; [2012] Q.B. 394 {on the Inwfulness uiber ELU law and Comeenisen rights of
delegnted leginlulion bunning tee sile of lebicco trom automugic vending machines) the CABE ,
with different nunnces, that “the involvemont of the legislature 5 a fisctor Favouring 3 broauder W'-'rﬁ':
ol upprecintiun than would be spprogrvie oo purely oxecubve decisson™ {Lord Neuberge -
A hisotsbury MG at [211] 2145 thaough This was et mevitably tite cuse when all the relevand o i
weere tuken oo necount (Arden L at [151] [155])
e Froemedl e e il Mervice Lhilows ¢ Afiniier for i

.“_.ur'd ﬂLlH’HI”

- 8
Civil Service [1983] | AL 174 at 41

22

e




129
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had been. the House of Lords I'_mld that decision nol suited to judicial
ion because of the lack of “objective criteria” by which to determine
of excessive expenditure.'™ Following the events of Seprember 2001,
ment sought (o derogate from ECHR art.5 on the ground specified in

if it
pem I
:.l':{'Em“nm
conten!

h ﬁ.thﬂt there was a “‘public emergency threatening the life of the nation”. The

a1~ of the House of Lords held this o be a “pre-eminently political

ihé

qajority on the ground that it involved a prediction of what people around the

ﬂutsiﬂEn;Jl d do. The basis of this view was less that it was a question which lay,

4 gitutionally, with the executive, than it required a judgment which admitted
¢ o objective challenge.'"* In R. f'c:jn the application of Wheeler) v Office af the
U{-.irne Mintster the claimant sought judicial review of the Government's decision
ot to hold 2 referendum on whether the United Kingdom should ratify the Treaty
of Lisbon. Dismissing the clamm, the Divisional Court doubted whether the
comectness of the Government’s assessment that the Lisbon Treaty was
ey different from the Coenstinion Treaty (m orespect of wmch a
ferondumn hiad been promized] was justiciable wa (het “depends om political

pe.':-'ti‘-'ﬂ and pnlitical luﬂgm&nt”! addi'ng: AL Dest, it i3 a matter to bhe
approached on a Fednesfury basis; and on chat basis we are far filom persuaded
il e assessment s an unreasonable on 3 Wednesbury basis™.''% In R. {on the
apglicaiion of Bancoull] v Necretary af State for Foreign and Commonwediti
Affisirs (No. 2}, Luond Rodger of Larlsferry took the view that i is aol lor the courts
i substinate their view for that of the Foreign Secretary advising Her Majesty in
Cousell that cxreculive lepislation was for the “peace, order and good
povernment” of the British Indian Ocean Tevmitonies,'!”

;‘;1.#. "_r;:“'ﬁ'h?'}* aof S‘mr-e_!f'ar the Environment Ex p, Hammersmith and Fulham LEC Ll‘-ﬁ'_ll | AL
o3, 597 (Lord Bridge); Buttes Gax v Hammer [1982] A.C, 888 (Lord Diplock, in s case
Jmng relations with & foreign state, said that the court has “no justiciable or manageabls standhards
:L:hm_:' Im judge” the issus. To atternpt such review, he said, the court would be in & “judicial
ithe I: ang"y, Gillick v West Norfolk & Wisbech Area Health Authority [1986] 1_A.E. 112 ar 193
iyl lllhr:khuujd enerciee its jurisdiction with the “utmost resraint” in cases imvolving questiong n!’
o 3nd ethical controversy™), Airedale NHS Trust v Bland [1993] A.C. 789 at 891 (Lord Mustill;
Sumens . omwood (1925] A.C. 5T at 606-607 (Sumner L.J.); S. Sorabjee, “Decisions of the
fhy ﬁ“ﬂ 0 SR Rominad v Dnion of Indie * (1994 53 500, Doy 2. L :
tetaineey retary of State for the Home Depariment [2004] UKHL 56; [2005] 2 AL 68 {Belmarsh
Ihe nahunl.:u:l.“' Lord Hetfmann, dissenting, held firmly that the events dad not wmount to @ threat to
e cul . il": {which he considered included not only in the phyzical sense bigt i the sense of s
- g I"nrru:: fabric, including its sttachment to values of civil liberty). . . .
(200K 3 o g SPPlication of Wheeler) v Office of the Prime Minister 2008 EWHC 936 { Adimin:
3] 5 {--MLF{_ 5‘,1 ak I'3.-I.]
'-r""'“'-i‘}ﬁ:x::‘“ application of Bancoult) v Secretory of State for Foreign and e A A
= oy TUKHL 41, [2006] [ ALC 453 mt [ 130 it is not for the couns Lo deciare thi lnw valid
‘hﬂllcngﬁ,m“d' Unce they enter upon such territory they could very easily get imto the aren of
fan % it iy essentinlly u political judgment, which is not for the courts of Laww ™). And see
'uncﬂﬂ-ldnl:].:. “The Boundaries of Justiciability™ (20110} 54 LCLG. BRL {considoring rg'!‘ﬂ!l
Sourigy, - oeilinbilily in the sphere of foreign affnirs, inemutional relutions, defence and national
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THE NATURE OF JUDICIAL REVIEW

Marters fn refarfon o wifch the conrt facks experfive

A gecond institutional limitation of the courts iy lack of relative EXpertise i1s
Particularly as the review of fact, or the merits of 4 decision, s not "“'-'tl'lﬂ:cl
pernitted in judicial review,""™ there are some maiters which arc best resolyeq :
those with specialist knowledge."™" Connected with ise i the
of rsk-assessment.'*! o
National security was often said to be an arca in which the courts should ny
readily intervene, not merely because the executive possess prime Constitutiong|
responsibility in this area, but because they may be best placed 1o assess, through,
their network of informers, the risk of the dangers involved.'#2 However, here P
the court will no longer unquestioningly accept the say-so of the eXECUtive or
other experts, and will properly intervene if the decision is based on 4 materig)
mistake of fact,'™ is incompatible with Convention rights contrary to the Humgn
Rights Act 1998,* or is otherwise illegal or irrational, or is affected by
procedural impropriety.'* In recent vears the courts have frequently been called
upaon 1o adjudicate on the legality of legislation and execuive decizions desipned
o protect national secunty through a varety of means, cluding: TRCVETiATve

the issue of expen

W See. e Rov Secretury of State for the Home Deparmment Br o Soeti [1986) 1 WT W 4773 ..
Chigf Constable of the Mersepside Palice Ex p. Calveley [1986] | OB, 424; Pulhofer v Hillingdon
LBC[198B6] A.C. 484, R. v Sccretary af State for Soctal Services Ex p. Stin [1999) C.0.D. 288: R for
the appitzation of W) v Thatford Yoush Fowicas [2002] EWI1HC 1250 CENEY 166 TP 457 9 J40]
(Sedley L1 “A vouth court has expertise which a higher court lacks™); R, fon the application of
Legal Remedy UK Lad) v Seoretary of State Jor Health [2007] EWHC 1252 (Admin) {cous wary of
“donning the garh of policy maker™ in challenge to restructuring of postgraduate medical traning)
"'* On precedent fact, see 4-051; on mistake of fact, see 11-0M1.

" See, eg. R v Higher Education Funding Councit Ex p. Instinge of [ental Surgery [1994] |
W.LR. 242 (Sediey 1. considered the question of raling the regearch of a university department net
amenable 1o review on the ground of lack of the court's expertise): of, &, fon the application of
Woadar) v Feggetter |2002] EWCA Civ 554; [2003] Q.B, 219 at [40] (Sediey L . doubtcd whetber he
would necessarily reach that decision agiin). Lack of expertise on the part of the Administrative Court
15 one reason for the insistence that elaimants use alternative means of legal challenge where they
exist: 16016,

" See, eg. R jon the application of Farrakkan) v Seeretary of State for the Home Department
[2002) EWCA Civ 606, [2002] Q.B. 1391 & v Jecretary af State for the Home Department Ex p.
Torgrad (2001 ] 1 &1L E R, 719 a1 720 (Simon Brown L.J,; “The court b5 hardly less well placed than the
Secretary of Siate himself w0 cvaluate the risk once the relevans material is placed before it™): Xv
Secretary of State for the Home Deparinen [2004) UKHL 56; [2005] 2 A.C. 68 (assessmenl ol
whether there was & public emergency threatening the lile of the natlon was “pre-eminently political
n charmcter, W be made by the executive and Parlinment™).

™ Sec further A, Tompking, “Nutional Security und the Role of the Court: a Changed Landscape™
CION0Y 126 1O K. 543

2 Bew 11040, First instance Judiinl goning
inehmding decisions W depont or exelude o
or her Britsh cltienship—are made by

L ever some decisions reluting (o mutional seeunty—
person from the United Kingdom or deprive a person of his
the Bpocial Tmmigation Appenls Comumnission I.ﬂ'!-"‘n‘::'_- "
supenior coun of record; appeals on polins of lnw only lie o the Coart of Appesl: Special !mmlgﬂr'“““
Appeuls Commission Acl 1T, The Proscribed Organisations Appesl Comupission (POAC)
superior courl of record creuted by U Terrorism Act 2000, Sch.2, hears appeals ugainst decisions of
the Secretury of Stale nel to de-proseribe organiswlions believed e be invalved in terrorisea. - &
M Bee. e X v Secrotary of State fur the Home Depaemment | 2004 | UKHL 56; |2005] 2 AL hl
(prevenlive delention  Tir Mekt-nulicnals, designed oy purpises of nationn]  secunty, wis ol
sufliciently justified under the lerms of BECHI urt, |5)

VI selation o procedura) e, see D7
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. without charge or trial of non-nationals (who could not be deported)'
o of involvemen! in lerrorism under the Anti-terrorism, Crime and
cd 001 £.23:"%7 “control orders” made under the Prevention of
unty ',1 2005 5.1:'** “TPIM notices”™ under the Terrornsm Prevention and
™™ ion Measures Act 2001 52 (the replacement for control orders),'®
gtion orders on grounds of national security;'" deprivation of citizenship
depo ﬂw British Nationality Act 1981 5.40 and exercise of prerogative power to
W ide a person from the United Kingdom;'*' exclusion of “the public” from an
exé e arounds of national security;'** prohibitions on persons in the UK
e 4al sector from entering commercial transactions or relationships;'*® and
ﬁ“mﬁwﬂf@ orders.'* The result h”’. bccnldcgm'hed as “a complex case law
hat gccommodates significantly more intensive scrutiny that [sic] is commonly

7 et of Buropean Court of Human Rights jurisprudence, the Secretary of State (and any court
piewing & proposed deportation) of a non-national must nat depart if there is a real nsk that the
sotinas of aveTscas authorities would subject the person to terture, inhuman and degrading treatment
sheeot (ECHR art.3) or deprive him of liberty contrary to an.3 (Chatal v United Kingdom
(w7 EHRR. 413} or that there was a real risk that a person’s trial overseas would use evidence
shaiped] by lnpare ponbracy o At {Abu Qertada v [inited Kingdom. Othanr v United Kingdom
s EHRE L
o ¥y Secretary af State for the Home Department [2004] UKHL 56; [2005] 2 AC. 68; and in
aitsequent proceedings belore the European Court of Human Righis, see A v Urited Kingdom [ 2008
S EHLR 19 Preventative detention was replaced with control orders.
% See g Secredary of State for the Home Department v JJ and others [2007] UTKHL 45 [2imNE] 1
ALL. 385; Secretary of State for the Home Department v MB and AF |2007] UKHL 46; [2008] T AT,
8l Secretary af State for the Home Department v E and another [2007] UKHL 47; [2008] 1 AC.
% Secvatary of State for the Home Department v AF (No.3) [2009] UKHL 28; [2010] 2 AC, 269,
BY'v Secretary of State for the Home Department [2010] EWCA Civ 4815 [2010] | WLR. 2463; 8G
v Secretary of State for the Home Department [2011] EWHC 1478 (Admin); [2001] 1 WL.R. 2917
Secretary af State for the Home Department v CB and awother [2012] EWCA Civ 418; [2012] |
I":I.I—H 3259, Conirol orders were made against 52 individuals.
mf”"fﬂ-'y of State for the Home Department v BM [2012] EWHC T14 (Admin); [2012] | WLER.

| .
; r‘:f :LW”J_*' Secretary of State for the Home Departmens [20089] UKHL 10; [2010] 2 A.C. 140,
{2011 EW:TW‘“ af BE {Algeria)) v Special Immigration Appeals Commizsion and another
Home 336 (Adminy, [2012] Q.B. 146; W (Algeria) and ather v Secrewary of Siate for the
B J,f:‘ m’“’“’f*’ﬂ [2012] UKSC 8; [2012] 2 A.C. 115; R fon the application of Naik) v Secretary of
g o Home Depariment (2011] EWCA Civ 1546; (2012] Imm. AR, 381 esp. [#3]-{88]
i Hi||""‘ﬂ='¢lll'5h1u- o be applied). )
I Adimip . |Hlﬂi ;'”P'"mﬁﬂﬂ of G} v Secretory of State for the Home Deparimeas [2011] EWHC 1975
! '-'Eiv ?mt_ D W.LR, 2568; IR (Sri Lanka) v Secretary of State for the Home Depariment [2011]
W g [3012] 1 WL.R. 232,
Akl F;;r “Fp'r:'-m”ﬂ” af the Secretury of State far the Home Depariment) v frisier West Losdon
0 ot MHJ::?I Coramer and others |2010] EWHC 3098 {Admin); [2011] 1| WLR. 2564,
5 i ¥ Her Mujewiys Treasury (Ne.2) [2011] BWCA Civ 15 [2012] QB 101 .
g I!un” le_b:m-m v Her Mufesip Treasury (JUSTICE interveninghiNos | and 23 | 2010] Liksi 2
3-':"-'1&511 deJ 3 [2010] 2 AL. 534 (Terrorism (United Nations Muonsures) Order 2006 (51
werg gy o % Al-Qaidu and “Taliban (United Nations Measures) Order 2006 (S| 2006/2952)
i “l'il.lu:: United Nations Act 1946: in the former, “rensonuble suspicion” provision went
irm: LT llmi:l"ﬂ:“f"*ﬁ' I expient to comply with UN Security Couneil measiines and i the laner
oy me?' fundumentul rights of access 10 o judicial remedy. The Terrorist Asser-Freezing
,’l:‘-uw 0 proige ) ALt 2010 und subsequontly the Terrorist Assct-Freozing etc Act 2010 were
|‘ll|q|, . g xm:' ® BEcessary powers to implement the UN Security Council meistres. For EU law
) “""--f-'. 1225 vﬂi":'""f-'” of the Eurapean Lnion (Joined Cases 402705 and C=d 15705F)
» Likman v Council of the European Union (T J1801) [2008] EC.R. H-1627

25

N~



THE NATURE OF JUDICIAL REVIEW

132 I
found in practive m judicial review'" """ Questions of national scour

: : . iy alsn

i procecsings ather than CPR ™ 54 claims o judicial review, '.“Clulﬂihg 2"5'3
. ; x ek ; i 1

claims for damages'™ and applications for habeas corpug, ' vl

Matters which are polveeniric

1042 A thard limitation on the court’s mstitational capacity oceurs when o -
challenge = made on subsiantive grounds to a malter which s “p[,]}r,:,_:iquf%?t
where the decision-taker has broad discretion invalving policy and public intereg
cansiderations, The limitation docs not apply where the alleged flaw iy ome ﬁj’
procedural iinpropriety!™® or 4 failure o discharge a general duty, such g th
public sector equality duly, ™ "

Mlost "a.ﬂl:-ca._rl‘ir'& decisions” —decisions involving the distribution of limiteq
resources—iall into the catepeey ol pulveeninic decisions. 11 the court alters such

a decision, the judicial intervention will set up a chain reaction, reguiring

rearrangement ol ather desisions with which the onginal has inlcracting points of

nfluence.'* Thus where il was alloged that the propoesals of the Roundary

Commission resulted in an “excessive disparin betieen the pumber of electons

Y Houze of Lends Comstitntion Comnictiee, Terrersom Pravension and fmvastioniion Measums BN
Loth Repurt b 2018 12, HT. Paper 19%, a1 5.
e Bee, e AN Rowd opd offiers v Searity Sevice and otkers ENSTIOE and RURRET i)
(2671 ] UKRSC 34 [2002] L AL 331 din rore elaimes, “closed matecial procedure” Eold o be 1
separiare frovs fusdamental features of conumen ks Fir mials Tarig v aame e (2001 TS
A 12002 L AL A52 (close materinl procedere crcld Be vsed o Lhe Frployiment :-l'rjhnn;ﬂ]- tic
Tuzrize and Sceurity Act 2003 pew peeimils use of this procedure in civil Litipation wenenlly, l
¥ Relmaridlah v Secreigry o Sade for Defenee and aanthr (HISTICE dnterveringl |2F12] UESL
48, [2012) 3 WILR, 1057,

B B, g B fon the apolicarion of Luton BCE » Seovenory o Siite for Bducaion |11 EWHC 217
LAduring; [2011] BQLR. 4K, 6] (“however presying the copmanic probizms, fhor wes oo
-'-""'"-':""':l-'i"'l'! public dulerest® which precludsd comsulsntion or justilies the Inek of ange conecloanion® in
relation to government decision to shut down national programme for refurhishing schools); £ fon
the application of Ruhman) v Birmingham City Cowncid [2011) EWHC 944 { Ademin); [2011] Fg.LR.
703 {decision to end funding to voluntary agencics providing legal advice to cthnic minorities and
3"-53'-"-"1‘]=ﬂ pEcee unlawie) reeavas ey Tl been made without due repard o public sseror eoquadity

uliesi,

P luality Act 2010 5140 aod Ue Goualig A6l 2070 {Speeifie Duties) Hegulatiens 2007 (51
ZXAIAN T
M Clowrer! af Gl Nervice Undoar v Mingzie; Jor fhe TRl Serpice [1085] AC. 374 at 411 (Lard
Daplick: decisions involving “zompeting policy cansiderations”, jnvolving “a balansing wxercist
which judges by tbeir upbringiog and their cxperience are jll-qualified w performn”). See L. Fulle,
“The Forms and Limois of Adjudication” {1973-9) 92 Hare, LR, 395, who likens @ pelvoeniic
problem o that of @ spider's web: A poll on enc strand will distribute tensions wlter o complicasd
patern thioughout the weh ng 2 whisle, Toubling e original pull will, in nll likelthood, aot suoply
dable cacl of the resulting repsloas but tachey croate o difarent complicnted povisr ol toasivms. Ths
would certainly oceur, for example, il the double pull coused ane vr moare of the weaker songds 1
anap.” These words wene quoted s 8. v Recrerars of Stase jor she Hone Deparimess Ex p. P [1992] 1
All B EWE (MNall L non-stetulesy power caiablshing o scheme o provide compesishbica tu
cramingl wyunes was held not justiciable becigge it lsolved “u balance of competing claims en =
prabilac purse and e allogstion of ecoieme resoumees which e cou i 10 equipped o deal with 5 -
Allison “Fuller’s Amlysis of Polyceatse Disputes und The Limits ol Adjadieation” {199:4) CL 1 367
A Lg Bueur, "lastilying Judicial Cootian, Jurisdictioa, Justiciabilios ond Policg™, Chot in B, Ha:df'-d!l!
(od. g, Suciodad Review. A Taematic dpproaci (19937, A, Cliayes, “The Bule of the Judge in Pu.bh_"'i
Law Lifigoion” {I970) 89 Hare. LR LIK1, 1288 ). Kiag, “Institgticual Approaches Lo Jll:dl-:-'-*
Restrint™ {20081 28 0,115 409, J. King, “The Pervasiveness af Polyconlzicicy” |20068] L. 26

26

4—¥




y

 exch constituency and ghe "electoral quota’ (as required by the Rules),
'",.1.1 ghat this was a queshion on ‘-"-’H::h the Lourts shpuld be reluctant to decide,
¢ peing “more than one answer”, particularly since any adjustment to the
fhere ries would necessitate other compensating adjustments to the proposals (a
il pul}'i‘-ﬂ“m': problem, -f‘!“hﬂi].gi.'l not dir-:c?l;-.r reﬁ_:rrmj to as such),'4!

ﬁnmll“’ typical polycentric r.le-l-_mm:u 13 one imvalving the allovation of scarce
esqurces AMONE competing claims.'** As will be discussed in Chapter 5, courts
e asked to determine (&) whether the cost of a project is material to a decision:
1) whethes the cast u:u_F a project 15 oo tugh, of (e too tow." The first issue 1o
J.r::"ih when these E[HIE[[IE afn: made iz wn?lﬁ-:_r the alleged dutv 5 4 mars Urangel
gl (such as 1o pravide lur_ the m:c»cl:q of children or the disabled in peneral) or
;_1 caforeeable dnty (o prowide o partienlar service o the clinmant), Omee it iy
I.:exﬂ decided that tiere 15 a duly w be engaged, or that a power is being neglected
er ononed, should it then be for the courts to ductate how 1he resourees st o
he gllpcated between the fultillment of thag :j_m_g and  other Q_-Em‘lrﬂﬁ'!ﬁfg
spaponsinilities? In & v Cuwmidwidye £OH4 Fxopo 6 (Vo f), the decizion of a
husoifel wot 1o provide expensive treatment 1o & ohild with cancer was upheld by
e Coarl of Appeal.” ™ Simlarly: the House of Tords reiised mo interere in o
decision of a chiet constable o deploy s rescurecs inoa manner that save only
partial and snoradic protection to expattets, et visk of disraption of their trade
Tam aninal rights protesters:' a local authority svaiem e allacating housing
=g held nol o be inhorently absurd or arbitragy 145

One wt the reasons why o polyeentric devision is not ideally amensble o 1044
Incicial tevicw Is that the re-allocation of Tesources in crmBeyuenes of the conrt™s
Judgment will notonally involve the interests of those who were ot Tepmessmied in
the iuilis) litigation, Yel it shonld not always be weyumed that the legislamre
}]'-"“.‘a-'s Pouigsacs an iustitulional capacity superior o thar of the cours o 1ake
TN wotounl s wida vaniety ol inferests. [n Huame.'*” the Houss of Lords
knowledge ihar n some arcas the determination of policy by the legjslative or
Biecutive branch i3 inatityliomally o beuer than thay of the courts. Their
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It was

14043

1 o pe e —_— ;

™ ;_‘?‘ﬂh:.-_-.m:-' Ccrrtanidng e Sar Engrang Sx £ Foot [1983] LB, 00,

Allyg o “The Tusticinbility of Resource Allocation” {20071 70 M.L.E. 197; E. Palmer, “HResource
L,.',:Tm Wielfre 1tigh, —Mapping the Boundurics of Jedicial Cootral in Bublio Adminismlive

gk OA 2 CVLL 5, a3, 5. Fredman, “Positive Kights [ransfoomed: Foshive Outics and Posiive
wa 12006} PL, 495
| See s 3
Yy o, =3
A w

ﬁlf?n.ulf:mhrmm.‘ DHA Ex p. & (No.i) [1995] 1 WLR. 898 at 906 (Sir Thomas Bingham MR
Mgy, UEIZING judgments have to be made as to how o limtted budget is best allocated to the
| Wvantage of the maximum mumber of paticnts. Thut is nol a judgment which a court can
iy g s D Loney, “Judicial Review and Teagly Cheieast Ex p. 10 119540 B 303,
B s Ifﬂ Comatje of Sussex Ex . Intevinational Traders Foeey Lid [1948] 2 AC. 41K nlso R
".'M-L.r:flllr‘lu.ﬂ{"m Wf Pfirer Lid) v Secretary of State for Health [2002] EWCA Civ 1566, |2003] |
Wy, "Empnuih"" upheld decision 1o provide the drug Viagra to n limited entegory of patients): K.

h:l'l- g . ¢ or Impertance? Judicisl Review in un G of Explicit NHS Rationing™ l:':“HE' f_‘?
i'"f iy ]2. R fan the application of Bopees ) v Swindin NHS Pomaey Care Trust (ML EWCA
Ballad | [;|:|f? T p Idd% (policy on fundimg breast cancer reatmen with an wiicense -.i:ur'_ﬂc
"_"t!-.u ey l{'h WA irrationul), K. Syrett, “Opaning Eves to the Reality of Scarce H_':-B1I:h '.Ii:f
171le-i.. E.E,f“ thie application of Rnpers) v Swmden POT and Secremny of Swde v Healt
I 7 g

‘T""ﬂqg v“ -"1’:‘:1-1'1‘- Wil .-:,n'-;-l.irmud; ¥ Mewligae LB [2009] LKHL bd; [2009) I’.']:.F':.F'-. 63T .
Fetfur o Sttt fire ploe Phrana: Do st (2007} LEHEL 115 (20077 2 AL 163
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Londships distinguished between a case whm?ﬁ concerns es.ala_hh'shgd
policy"**—where the result represented “a considerad democratic

and where all parties were represented in the debule and where the 15sue inun]-,,.,:d
the allocation of finite resources—and the situation in immigration policy w
those clements were nol present In the latter case, the courts have far |,
institutional reason to be diffident about intervening in order to protect the Tights
or interests of those who were not represented in the decision-making Process

Prosecution decisions have also been described as polycentric. " In &, fon the
application of Corner House Research) v Direcror af the Serious Fraud Office,
the House of Lords reiterated that the courts should he slow

to j'ﬂtﬂfﬂ'ﬂ i
prosecutorial decisions outside of exceptional cases.'™ One of the reasons given

by Lord Bingham in support of that proposition was, quoting a judgment of the
Supreme Court of Fiji “The polycentric character of official decision-making iy
such matters including policy and public interest considerations are ey
susceptible of judicial review because it is within neither the constitutional
function nor the practical competence of the courts to assess their meritg”, 151
With respect, the concept of polveentricity does not justify judicial abstinence gn

the ground that the decision involves taking into account a number of differeq

considerations. The essence of the polycentric problem is the fact that it has

mieracting points of influence described above, and is therefore not easily
amenable to an eitherfor, or yea'no decision. Nevertheless, the deference to the
Director’s decision in Corner House was ultimately based less on polycentricity
than the fact that it involved government policy in the area of national sccurity
(albeit ignoring the implications of such an approach for the rule of law),

1045 Furthermore, budgetary decisions are not, invariably regarded by the courts as
matters for the authority alone, The matter depends upon the relevant statute and
context. While in R. v Gloucestershire €

Ex p. Barty,'"? the Iouse of Lomds
hield that the authority was entitled to take into account its limited resources when
it considered whether it could fulfil “needs”, in R, v Sussex CC Ex p. Tandv'™ the
House of Lords ook the Opposite view in holding that the authority could not
ke its limited resources into account in considering whether it could provide

“suitable education™. Ag we shall sce further when we consider these izsues in
greater detail in Chapters 5 and 11, so much in public law depends upon the
contexg, !4

hﬂl-lH-inE
COmpromijse”

" A% in Kay v Lamben LBC [2006] UKHL 1o, [20d] 2 AL, 405,

" Nhirma v Anfolng g oiliers [2006] UKPC 57. [2007) | WLR. 780: B fon the apypelicasion of
Cltyhireske (Cormmall) Lid v Offie @ Fuir Trading [2009] EWHC 57 {Admin): [2009) A.C.D. 41
(yunting pussages from the S edn of his work wilh ngproval]

Y| 200K] UK HL 6o [29) 1 AC. 756; nee further |, Hopking aid C, Yeginsu, “Storm o o Teacup
Limestic and IMemational Cundery

wtisim from the Conser House Case™ [J008] LI, 267: 1. Jowell
“Caving ln: Thrests sing e Bale of Ljw" [200%] 5.0, 273
I 200K) UKHL 0, |2009] | AL T30, | 31).

YT AL 206,

IR AL T,

1™ Bew S-13d: 10-001 )y M2 See, e 4 frsrs e apgrlicaion of A) v Crovdos LEC [2009] 1_-'“5':'
By [2UDDL L WLK. 2557, wherns (e nuestion of whather u child is “in need” was coas i
nn-justivinble, and see K, fom e application of MeDonald) v Kensington and Chelsea RLBC [_iFll
URSL 3% 201 ] INTER. 1266, whes Batrry wan doubtied in the context of s fercely divi
-‘iupn.'rm: Clourt over the Yuestion ol meedy basessmenl in the contexi ol commmunity care . And 3 1
Dyke, “Judicial Review in an Age of Austerity™ [2011] J.R. 202
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Melille Weston!

The practicsl woadom ambodied in e porunen law is
chat mech of whal we sgree 0 in per day-to-ooy lives
dees mot result in & contract. Where there is 0o [. ..l
oblgation knows to law, there 15 ne sestieiable anberess
ard no canse ol acticon.

Justice Maleolm Howve?

In Lhis chapter, we nteadnes the coneept. of justicintilivy and
disrnas its role in deficing the scope of judizial review in
Canadn Follewing vhis, an outline ol the organization ol this
ek will b piporc il

I, DEFINING JUSTICTABILITY
B 148 Dverview

In order o commence 2 sindy of justiciability, it ig of conrse
firsy nocessary Lo define Lhe parameters of this term. Mos!
abservers pgree that insticiability relates W the subject matier
yurigdd ieriog Gradione metericsd ndoa court Justicialilily 19 o8
requiremae at, at lenst hmplictiy, of every mnkier Lhat comes
Lefume 5 court e Canadas, Hewewer, s doarks Biawe spuglit ©o
dofme e boumdaries of juelicabiiity, diflering apprise e e
its nture and scope have ermerped. Geoffrey Marchall susmiman.-
ceed the Sulemama of defining josticialalioy b the allowing
terme:

Juseiciahility, when openly used 13 1t apprusiilg #Ense, relees,
ther. {o the apiness of a quesion o jucicin’ solution. Bob what
i to oe understood by such a solution? Lz 1L e natter of Jeclsione
by persons with certain statue? Tecision by esrtain sed of rales?
Or episina io certain conditions and with certan epecifiable
esulie  Auality, fer oxenple’ The nowerosly diffheult o, same
mighat adé, pointlessness of this guesticn, if °t I5 o b sasweered
1 Lo of eriterin histerienlly stggesind 10 Lhe conrds, ez m

[Eection 1:1]
Tag, Wesran, “Tobibeal wuestions" CiTE sl Flame 10 Bew 200 al BH,
cited by Wilaon J.in Dgerarion foeine frar o K, 14850 280 H 440
SO0l 460 eremnlier Dot o Mizmimile]
Frenipeslan Orifodoa Teomhs Chumeh of Cueods 51 Wy Satheden
Agr SPEL SO0 D2, L O DN 230 ol AP T v al a7
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-he potantinal Inck nf spreement between eritaria Zeve_spod for

different purposos,

Tmplieit in thia, and ue Wil be explored in rhis hook. ks Lhat
insticiability i3 concerned with the propzicly of the eccurts
acpudivatiog a particular cloin Bac sithis this, this cao hie
dednet with rezpect tn either particular procecural consider
Ak sucl as the anpreprislancss of the -,-’,.n-i:'.‘..i‘f'f etanding |
or timing uf the dispate imoowness and ripenessi, More cae
rowly, however, insteiabulity can be eontines a ks eoneesd wal
izrsinm to sabslenee the ability of the court we adjudicate oo
thie snbrect maller rersed 10oa pareenler plece of Dogaton

Fwnn within tinee parsmeters, however, #a Painck Macklem
and Crasg Seott have emvhasacod, 118 nedder pessible nor due
sirnble v mposs precien Himitations on terms sack na JuEticiE-
Bility, which ure contingent on legal, politieal and histericasl
ciilexia

s st irighilize® i p Seenplive tsem Seeatize its legalistic lene zan
samvey the spueesgien thay what ia or s oot justiviable inheres in
< judivial forrtien anrd o2 written ioostong. 1o fasi. the rnverse
i truer mod amly i justciaiabity vaciable from contosd Lo comiex,
wal 3tE GOEVSENE varies oves Lime. Justicistilicy is a conlingent and
Tuid oo depondent cn variowa AdEEmpil e CaeT NN thwe
rode of The judiziary in ngiven plate al & given tinee 58 w ol figom
s ehanping olaeacter and evelvng aaprlilic’

Keeping this sontexlual approsch in o, justiciabilite mas
e detined, eitter procedurally er substantively, as a8 sel o
lrgoly fudge weade Fiies, norms sad principlen deliceating the
seope of jedicig] ineerventwn i social, puldlical and scemonic
lite, T shert, n subject-matter s Leld Lo 2 auitnbie fur
judigial delormination, it is =aid o be justiciabie; if A sulbnect-
srattes b= beld ot to be 2utable for judicial determinaion, il s
g=id to be son-iusciciable, Wiiile this is harcly 26t in store, Lhe
quete froms Justice Howe al U baginring of thus chapter & a
reminder than cencuries of wisdom of the common law hes
recopiized that vast swalhe of humen interacion are. qune
pradently, beyord the purview of the conrts The priterlia used
te make the determination as to whether o particuler matler =

[Sectinm 12|
Wi Wwrshadl, STusticink iy in AL Guaess ed ), Gafonn Kesasa 10 G0
pegnden e [lemden Ohfnd Plavengite Freos, TRE1 A7 IR,
U Mapcklern Bnd O Seedd, fUaasbiebena Rapes ol Ssod oo dusticake
Msemees? Sovia] Righte moa Mew South Alrican Conpestotioe”™ (1987 141
[RF I R B 1
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justiviable perlain tn severnl fuctess, nolobly (1 e capaatiss
aad legitimary of the judicial proceas: (27 the cormstitorional
separetion of powers; and 37 the natare of the disote before
the court, including the notcre and fext of e legal ireomu
ments as the busis of the dispute.

History, toxt, and constlulong. corsiderations inorm these
eriteria, Even so, they vannat be eebarmd o porely obcertis g
assesEents. (They invariably contzin a 2ol ol sermative
preferenrns For example, how one sers the cupacity and epic)
macy of & court wil depend on whether coe views judicis
review as exrlusively devatad 10 “dispode resolation” theaaph
odiudicatinn or whethier cor includes the articn/stion of “rublic
velues” [or, ar lesst, "prtlie cuidanee™ viedvis the nw o oae s
proper function of the judieisl process as well Justicizbility
oeneerss Innm Large noche dizpote rerolution appoaach Terauae
it is premised o0 an advorsaral presentation of issues und par-
tes with a live atake i the outeome of 5 cocereie dispule.
Therefore, where n piaintifl soeuid not be dircetly afected by
]]Iiﬁ:lt'uu, T AT iEse Pocomes ook, o1 fe el vl ripe, the
nsture of the ~udicial precess would suggest such matiers
pheald be conmidered nen jesticiable. The pudlic values o
prouch, by contrast, reguires suooly Bn importaat issue with
oottt retations well argaed before the Cooet oanra
consecuently, defegts of 2tending, nipenesa, and mociness
wonlil prosent less of an obstncle o the judicial precens.
Justicealalily thus may expand or contract depending <n the
velues infusing s undorstandiag of judicial review.” Tendation-
ally, julicial review bas een undesstond in the dispate resnlu-
Livn mdal s danada, widl some netable exceplione og.,
references), increasingly, howsver, the courts’ role it Cetermin.
ing and disseminating public values has boen recognized, even
if the cverwhelming wajority of erses =701l Tave & plaintiT who
would Le directly nffected and a dispute that iz ripe and nce
-k,

In attempiing te define justiclability, Cazuadian courts have
rarely cxpressed broader concerns for the nature of judirgl
revew. Hather, many have simply turned 1o the dictionasy us
A point of depurture for the mesning of justicinbility Fer
example, in M ovo Oeravio (Minster of Enviranmens), the
Dntario iviziensl Court cureed 0 the O find English Dicti
nary, whick delized “rustinizhle” sz something which is amena-

Yo a duscussion of thess mv approzcies in the Amedcan tantass, aec
BT Lee “Dreconstibuticnalizing Justiciehility. The Exnmole of Mecineas®
18020 105 Hre 1., Mew €005 a1 62628,
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ble to jurizdiction or triable in a Court® Ir Sourh Centope
Morchants Asse. Lid v Halifax (Cuy,, Tidman J. of the Nova
Scotiz Suprems Court referred e Blacks Lew Dictionary (510
g, 1870, whieh defined juasticiability a2 a “term [2at] refers
Lo real anc subscaniial controversy whieh s spproprizgie far
judivia. doterminntion . . " and to the Wooldl Hood Diclronan
1351 editior, wihich aefined “jusiiclable” as “sulyect to jurizdic-
tion or trial in o cowrt of Jaw . . ™ T3 baing “ancnakle” o
judiciz. dezsrmonadion different than being “appropriate” Tor
judicial determinution? Boch definiticns imply the ceed for s
normative judgment 85 to o matier's suitabiliny For judicia)
determination® By enntrast, “zpproprinte for judicial determi-
natioen” in the sense of “zubject” ro jurisdicion appesms <o erll
for o pozitive asteasment—in other words, the fact that & cour
hss deemed a matter e be justiciable iz what renders o
justicizble.

Ieterestingly, in Thorson o Canads Aitreney Ceneral). a
lundmark czse on public interest standing which includod the
Hrst tmpcreant usage of “justicialility” by the Sapreme Courl
of Canada, the term was lell undefned This iz likely hecausze
Lhe dzsce in that paze whetker a stacate effended the divisicn
al powrars inoze, Bl and 92 of Lhe Cumsrltnrion Art T8ET —wes
clearly substantively justciable. In Finday o Caonody W inisier
of Fincree!. Le Daic J., without the benefis of & diczionasy but
Ciling Thoraon as authovity, stated that Suwsticiable meant
eimply “approprate for judicia! deerminae:an. "

The Supreme Ceurt of Canada 3egan to ture its ming maore
tn the rontent of justiciability. from a subatantive perspestive,
in Camade (Audiior Gererall v Canoda (Minesier of Eaergy,
Mines & Resowrces) Chief Justiee Dickson staed thsl, “An in-
quiry intd jusciciodilay e, firse and foremest, o porialive 1o-
ik e Cndara Mosiater of Ee e et CEOVE 2 0K 31 S5 00t
Thiwr T4}

‘I\R&-‘JHI Ceadme Nvrchacke s, Led Mol :_"n!_].' 18984 e wel ]9
A%, Rk NS Mo a5 NS S0 In Nera A v S il Parcgessiog
Meveiree o3 o NMove- Marees Hnceneners Dioed s Do, J00F Clarse ol s s
SAPUMRE] MR R A R E R0 Thbiran 0 reeocced e eerliee ediliens
al Hinck ¢ Law E;r..'-;.'u:.'j b B LG, 104 wolich defiamd _'|_15|||_'iu|'||||‘,_'|
an I'|'|'.'||.-r'| Iy B fonsnsinmead moewrardn o7 i'||||.;'_|'|'.'|I

"B nermative, we refer 4o s subicotee s Jetprmenabisr based mmoa
defioed eel of pri ple, scnmleede, belieks and o e

"Messon o Donosa Afrormey emeral) (1874 [187A] 1 5.0 W 108
S thereiaalles Vhoowoeal,

"Wr ity o Ueeade M geatee of Vrmaewe!, [TARAR] 7 SO H AT IS0 o
b3 herwonales Fieaa |,

140



141

i 1 Bovxpare: oF Junposs Bevies Lam oF o USTICCAEILT™ K D aMAD:

quiry inte the appropristieness ss a matter of constitut.onsl
yudiecizl polbey of the courts deciding 8 gven fssoe. .~ 7%

Whether in the normstive or pesitive se2nse, “afpropriata
ness” bas emerged s the must comman proxy for fustcisbility,
In Sagkateon Crominod Defence Lasovers Azsn. v, Sashotrbewo s
tbe Sashatchewan Court of Quecn's Bench tzs it ther was!
held, “An issue i2 justielable i it rwizes & guestion thet mey
preperly come before s coust asd wiuch 15 aopraprizie for
decigion, ™ In Assn. of Stap Conscrucrion of Referty Alemeca
Progerts Jnc, n, Sosholehecan (Minister of Enciranmenr & Pu s
fic Srjciys. thet seme court atcted, 4 Justiziable w2sue s
defined az one which consistls o & real ard substantial
coniroversy whizh is appropriate for jodicis, determination as
disting.;iﬂ:r—d fram o dizpute whech s ]'I:.-'_TFDJ.]'I.FI;jCH:. cr cae ol
ahstract choractor,™

Appropriaeness, from beth procedurs! oo substontise
perspectives, nel only includes haobh normative nc positive ele
ments, out also sellesis o appreciatios for both che capacitie:
and legitimacy of judieis] decision-meking Professcr Thomes
Coamwell Jater Justice Cromwell of the Suprome Coort of
Cerads) swmmerized this sapproach to justeisbiity i e fol
lewing torme:

The justieisbilivy of & metter refers o <te heing goirekle fr de.
terminatios by & court. Justicizbidizy invalves tho subjest matter
of the question, the mezner of ite pressnatinn and the ap-
proprictenses of judisial sdjudicason 23 lgkt of theee faptars.
TREs appropFialeners may be detfermined acearding fo hulh
IRsfrwiionel and conefiabmnod stuadasdy 0 inciudes Soth the
guesrion of the adeguaey of Judicka! moachivery far the taeh os
well aa the fegigimocy of waing 1.7 Emplasies addec.
While it is helptul to develep the orteria for s determination af
qustimmnility, inelnming factors such sy insbuniions! on ALY
and institutiona, legitineey, 1418 necessary to leave she oooten;
of fusticiubeliy epen ended, Thie was cnderseored v Jostiee
Bowe, weiking for a unanmeus Suprese Uoart, in Higd e
U B e emerad Ve Cimada 1 Monssies o B, e B
fesoprres! [1889] % S0 S0 At 0S5 0000 T al B0 tereinater dud e G oaend
st Covemeiansl dhefemes dattiwes a0 Seebocisbeon aad, [Jakd] &
WAL 707 (hesk 1 B
".-"l xEr |'_"' St Lersadegofien of WaYariv Ala-eds .”"."'_"u.".'.'t T i
Swpsgairdwaar CMimEer o Favironesens & Pl Sacvry D LRSS e arswes S ek
AR, WMEEHLD W 237 sk g b,
B Crmewell sl Smnsc 4 Cemomonioo on b o a7 Rhrasding
ozl = o olsy A Dmpoaes L, Liksgd s 2 %40

It
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E‘Er.grfsa an ol Jeficians Witnesses “Judivins Copimiiiees o
Wl

There @ ac single ool of rules delinesting the eoops of
jueticiability. Izndeed. jusbicizsility cependa io aame Jegree an
contexl, nod the proper approach to determecing justiziasiity
muat be Jexibie. The court shouwld esk ehetber 10 hes the
ifistitutional zapaciey and legitimesy o odudicate Lhe
marter]. . 0 In decermining thia, courte sheold conrider “thar
the matter before the court would e an ecoccmier] and eflzient
inveatment of ‘udieta. regources to resclve, that there 8 g osul-
fuoient fuctanl ood evidentinry bus:s for the claem, that dhere
wouls be an adequate edverserial presentarion of the parties

E-.wenﬂne and thet wo other asmmistratve e }.aL~1xni beds e
ezn giver peior ursdictinn of the matter by stature”

Weo cannoc sov all che soagana why o matter may b noo
justiciable While justiciabilizy will eortaic a div arge anc snill
ing set of izzues, io the Sael ana.vais, =l oo ocan sssert with
certainry £ that thers will alwave be, and alwewe ghouls be, 2
beundesy between waat cousis abeule and should ner <oeice.
anc furber, thas tiie beundory ghonld eorrespond 2o predict-
ab.o and eohorontl princinles. Az Gallipan concludes, “‘*I-:.._

justiciebility means ro core asd oo lees than that @ metter

urzeitable for adiudication. "

4§13 Justiciabilitv: A Substantive or Procsdural

Doctrina?

Justiciahility iz often oaflatec with sanding ' Standing, the
auaject of Chapter 3 (8% 3.1 &t acg), ‘e a zivil ::’ur:fdu“e dr:’
trine that addresses the queston of who is entitled to beis £
proceedings to a court end tous osnm fRirly be described as &
“houndary of jndicial review®, More narrewly, howeves,
JL]ET"E]..]]-[I] v pe.ares to whor such pecole may 238 a ecart o

FH i mprngation o Jehoosl s Wicaeaser Gluedisied Domeen,
Wiy, EI018 SO0 s TR TR Gl el pam, Bel il dhe press
e endiln of dois bonk pd 204

rniscie the dlelailzes ade piiend e Bde s G5 e, Dy IMnaera A
Legnl Sdedy o8 O zind Siacretion (Ualned: Clarendor Press, THS0 gL 241
[Sectien 1]

"Thas erafusion ia 7 past one of erminciogy, bnothe L& stasding i

o of L docimmes, aleng with mooiness ane mipeossa, gronpes) urder S
rubie of jlmt.'n.':Ht:-'..:::-'. Sps . Tribe, Areerines Donsdotaear, fan . &l =2
Tl:vesla, B Yool Fooovsbwon Press, 8830 o 657, 107 01 10 Uenada, o
cantemal, Justcinbility s geoerally, bt pot alwaye coderetood s posesarene
tmgry ol Bl pwloeel malles ol Uhe hbgation Ar sach, ol Dhere cocloimer
Are mnsiarre s in e beok
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proprigte way to address mosines: on appeal, Beca se the is.
ane wig riiged ab the hesring snd Mr. Bomowesi incurred sig-
nificari unnecessary expense, tais was taken inis accouu:
whon ¢etermumag enets {dwmeassed i 200 noxt euboection!

At times, appesl courts will cheoze Lo schedule & motion te
atrike an appenl on grounds of modtness in forjunetion with s
heoring on the rreritz should i eorsider (et to be tae most 65
ficcent conrse of action* However, this does not affec the fac
that o moticn € quesh a moaet appeal "emaing ‘he Eppronriate
coLrse of ACTiOn.

f2:19 Mootness—Special Costs Considerations

Particalar corsiderations may aiso arize with respect 1o ootz
of proceedings dismissad on grounds of meotopes For mast
rutioneles congcered ss basss to dismise proceedings n this
hnr:.'i. the inappropriatecoss of bringong the proceeding is at
gome level wttributable 0 the plaintiff, 'T'b]}ir;=-1 CO2CE CONEs-
quences should secordingly fullow It may vell be that 7 #iz
nilirunt nusober of e aims discussed in +his hook wore nnﬂ{-the-
less brought in the public interest io good faith, which may be

a pragmatic regson rot to award costs, but this is bocnuse of

rules surrnunding ecsts n public intorest Jdgetion penerally,
ant nnt because of issues of josticiability per se

Wherso ihe Ceart Baz deelined 0 hesr n rase on the grounds
of mooiness, the guestion of coets may arise. Borows ! provid ez
litele guidenes as te how coste are to be addressed. Toe At
torney General o Lhat case hed applied for an adouroment
follewirg the striking down of the ahortion provision that Mr.
Borowszki challenged. Thiz mction was derdec. Soninka J noted
that the proper course wauld have been to breng a motion 1o
gt-ash ecither in lBee of, or subsequent to, the request for
adjourranent. As this was not done, Sopinka J. concluded thar
the appeilaut had beon pat Lo the "needless” expense of propar
inZ and arguing the cose before the Supreme Court. In the cir-
cumstinees, Sopinka J, ordered the Adlerney Ceneral o pay
Borowski's enstz from the time of the moticon <0 acijourn was

YSee, e, the someoTTenE ronesdeTALioT A mMainEss and merita o S
i dumnanewl, 20T CENOA BER, 216 11 LK, vdgh) &88 [One, AL
[Seriion 2018

"Digevised in deplth in Urna Tolletson, Darlene Cllilaed and Jesv
Thesimero, *Trwarda o Costs o omigamodenen in Fublic Tererest Tilogation”
20047 352 Can, B Hes, 4700
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decided forwsard  This he.ding suggeate Lhel i 2 pasty inencs
Ly ralse mocines: as A Daais [or clsmissing & cabn or 20 op-
peal, it ehould do so na timcy fashion and in <he zoprogriote
pratedaml fzhion ta minimize the coete Lo the other partics
Otherwize, as in Borowsdy, they may be burdensd with the ap-
pelant’s eesls should the meotness arpement suecond at 2
lamer peaint,

The more cypical appreach <o cogtz 15 luetraled 1o Proooee!
Crane fac. v. AMCA fnternationuad Lid * In <hus cass, ok issue
Laed Becacae moet by reascn of “scpervening events” cut of the
antrol of the perties, After deciding the metter was moct, the
Court entertained argaments with resnect o eosts. Kaeh sice
argued that the other should bear the coats of the procesding
The Ceurt hald that, as there waz enzaghk evideree tn justfy
carimeieeient of the actiin by the plane, ezch side shou'd
bear ite own coets. Thie juanfien actien' test was confrmes
ard emploved by RO, Boewel, J. ©f the Ontario Superior Coust
of Justice in (rdde Developments Tneo v Powe® “the plantid
mast satiafy the court on a balance of prebabilities that ic has
a fong fide cause of sction, that it was not frivoloes or vexs-
tuics and that there was eome Just:fication for comrmencement
of the claim."™

This resizlt is senaihle where the cass has: become oot due
tn factors oatsice the cortrol of the parties: however this may
encourage pattiss to proceed to A hearing -n mootness rather
than simply abandon az action 28 most proviocia, Holes of
Civi] Procedure provide that, where a plainnaff disconzinues g
actian agaicat the defencant, the ceferdant is enticed (o costs
urless the court orderz oihereiza®

§ 220 Subject Mattere that are Inherently Political
CUFRE o0 B8 sllastraies bow, o a proveeding rawses inher-
eally polilical matters, it s velikely that the Coart will allow
an cobire boal o toke place. but tstaead clect o resolwe Lhe
matier expeditiously. The plaint s io this uclion brought o

Yavreess b f anama fAtinemey Denemaldd, [I5A%]) 8O R 340 R0 O
?J”-'.'.:f.'tr!::-i Lozne wnn o AMOA Ierernpiyonal Ligl, 1950 Carssal'iing
AR, B

Yronia Deociramests Ine. P, 2008 CarasellOnt $120 (5ol K00
J0 Eer plan fiarepsales v (es Mosiapemiend Did,, 3004 Carasallnn 42128
RS N S

Moo Srith, 2004 E00 15 20040 1 SO, 483 B0

fap wodmadh, SO0 B0 Fa L 200 ] ACE. 340 iS00 ak para. 28,

144



145

F 280 Poomenirs oF Jimeial FBevies: L 0F JUETHTARNITY 1% CakaATs

claim againzt the Ontario government regerding sase of sharos
in s LCroawrn mr|u1r'1t'r-"| The plamsids allegsd that the anic was
moativated by improner Purpoaes, ineluding & cesirs to enrich
sunporters of the governing sarty. What Cavanagh 1, relies
upon to strike tre ciaim was the fact tht the zlaie rested on
pelicy decisicns—whsther to sell shazes 1o 5 L'"cﬁ N COrpOra:
ticn—t mL were the Proper pLIvicw of the legis!atures, not the

courts,” After reminding himself of the high stendazd o serike

ot & clabm uncer Fule 21 of Ontario’s Roles of Cludl Proce.

o, Be poscluded:

26! YWhern 1 read tne Clzim gensroualy BRI agsume Loe Tacta
plewced in the Cleame 4o Lo brue, T eooclude thas
a. [t ig plain and sbvisue foac toe plaincif heve not plesded
facts that placsibly support the conclusion ther the
impiamed onouch And decisiong wWare moT in i had of core
paliey matters thet were authomized by the Dleersicily Asl,
1508,
b [ plain and obvious toar toe plamtifizs heve ool plezded
facts that plaisibly suzport the zoneluzinn or mference
that the Ministers astec in Zad f2ith in engagng in e
impugned conzurct and making the impomnsd desiozs in
rerpect of the rzla of shares of Hwdrn Ons.
2] Thlel ciaime mede e Shis sclicn sre oot juskocible une, fur
thir reasor, the Cleim should pe atrock <ot ard the accizn ebeould
b diemtissed
I Tanud;ape v Canaae Adiorney (enerad), ths Court of Ap-
peal for Ootarie was diviced on the propriety of deddics (he
justiviebility of 2n ellsped riphtl o housing under Lha Charter
on g motion to steike, Pordo JoA writieg Los L macority,
agrTeed thay the mntu‘:m ~u-:tg=- appropriately struck the *lsu--.
for ivs boing nee- ueticianle, In her view, it “'rl: n:lcm. brzod o
the pleadings Lhal the olaim ..u:-.-.d peclitiea] rather than JLg'_L
wmeacs given chad "cheve ig no judizially m:-.:m't::'nhl- s
manapzable ctandard for asseszing in general whether hoozing
pulicy iz adegquate or whelher insallcienr priesins ins becn
given in geseral to Lo voeds of the homeless™F The fact that
nn zpocfe tow was chailenged, ns the applirants were 2eaking

[Section 2401

YBoe Sk, D004 BOC 'I.q Shd] 1RO HE SRs -:'T- R R A e T |.1'.:z|
e, 65, Sgn silkae Kol o Jnaperid uf JI!:-"....u e Lo, GO0 S0 42,
2017 3 50 AR TR DAL, i pasitulas phoss, 7% 57

L.l':::.'.ur.lg.':.__'.'. e Caradn iAdorrey Geoorol:, 201a OB A 552, 106 (LA
Bed P TEL (0l CA D &% pavd, BE Teave Baoappeal seloded 2000 Darasee 1000
s RO,
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reccgnition of o froe- “anr-']g —|g‘1 to housing, wrderscored tb-=
non-fustivise natuve of the caim She rotec the parienler
difficul+ies <his would poss for s, T EpAlvsis &8s “the 3iffuze and
hread nature of the claims kere 2oes pol sermud =r osnslyss
urder s 1 of the Charter ™ Feldran -‘k TigRsmited. Wotwitne
alanding what zhe ackeow 2dged werve mnallengss the ap-
plzcants would fzee. “it was) neither plain nor cbvious that
thelir] elaims are focmead 1o fal™ aod evidence s2ale Relp tem
make cut thewr clainn udlike prevons decisiors suh asz Geos-
golin £ Quiher (Procureur gindérallt where clzimants were
urzieeezsfi,

$2:21 (Cas=es that Affect the Political Process

Cuses that affect the soltical provess, 2ach s throweh a2l

fecoing the internal attzirs of Parlisnmens, are hikely to Le
recaolved ab a very sarly molion, 48 the juzlosbity zozcaroe
are likely to he apparent on the facs of pleadings. For instancs,
in Penckett v K. the Yukon Bupreme Court cocsiderec chel-
lenges brought Sy the Premier ancg Goveremernt of the Yoken
Temmitemy, slleging that the pricess thet lve to toe Meeeh Lake
Accord virlated the (rarter. The ."ukr-u Rupreme Coust
answersd eertain legal guestions poses by ire Covernmert o
Canads nacenrdance with then-Fole 50 of the Yokon Soorgrms
Court Fules, permitzing reselaoinn of epnl uesdons thet wil
aubstantiplly resplve setions Thouogh b Sigagread wits Rogc
the trisl court woewered the goestions. the Toleon Coart of A
prdal nnnetheless agread hat chey rould e answsree an sach g
prediminary metion.’ (For more discosson of toe sepstanee of
these determinations, see $ 7:4.0 Thie s col sliopethar
surpriking: the gsue in tais petitcon wes fondemenisly sbo oo

Manwdise o Cameda (Azermes eneras Mg OROA R .f, 17300 %
s 161 i0mbe O DAt Twre, 12, Jesve to apperl redused 2013 Uarsa el
SRIACR O

“Tonudpse o Caneda dstermer Gerer:l B004 ONCA S52, 172 0 A
A WG Ome Ch oAt para. 85, lesve te mppeenl epfused Y015 Carear s
SRS

Seosmalin o dpudhen CParanenr ..".' e BT ROCTHA, e somn Lenmap

s

lin v Quchee Adeorney Generet 200 S 4EE RO,
[Heetinm 220

Weniket: oo B 1357 43 DL ) 32 YT 307 mvereed Temiknl
v B DTHET L 45 TLLE ddeh IR T AL VTR TED lenawes v seppuestl mvlnsags
[THES] 6 WO EL I Tl o Sl

Bkt o K IORTU AR DLLUE AbRt TRE VL CA ab 108 190 Jeaaer

T appuer] rebizscd TESA] HOWYCHL Iein el (2000,

146



147

Borwosnsss ofF Juoician Eremer Lowe or Jostoramind—r 1™ Cavans

(r UNWHITTEN CONSTITUTIONAL
PRINUIPLES

BG 12 Gerwernlls
H. POLITICAL THUSTS
008 dvererally
I INTERGOVERNB ENTAL AGREEMENTS
SEM Geaeealls
IT. NONJUSTICIABRLE POLICY DISPUTES

TR Oereralls

I, NON-DINDING GUIDELINES, MANTALS,
SOFT LAW

P16 Cenerallv

IV. DOCUMENTS THAT ARDDRESS THEIR OWN,
JUSTICIABLLITY

ﬁ = 7] en ey

V.o CAOMNOTANSTON

;,i r I.FI- :.::r:'l'l.-_‘:'. |'|]

I. POLITICAL QUESTIONS
A, INTRODITICTION
§B:1 Denernliy

Tssues are sanelimes resclved by judicial procezs whick
imaghe bave been resolved Ly political procezans, andd
Justier ia efien reoleasted woeh palitics, not breanse i1 o
oven prima Tace expeetod that peliocal deciswons il be
nnjnar, bt bocwose Lhere are chavactarist o (Poogl
digputed) differences hetween Lie wavs o which dec-

Alons may e reacliedd Pl what Jmes (hos coadienss
amount e, 2od are ftheto some typee of disputes whicrk

are intera ally soined Looone serl of SeciEsion rathe s thage
annt buer?



Pl pral REITIesE anm Povroy [hssrrs LR

Geollroy Mzrshkall

It 15 the prerogative of 3 soverezgn Parlicment o make
ite intention krown a3 to the role the coures are to play o
interpretirg, applying wod eoforcing e siatetes, While
the courts must determine the meaning of stutalery pro-
visions, they Ao osooin Lhe name ol seefing oot L3g innen-
ticn or zovercign widl of Parliament, however purpeeivel s
mr.tf-r.ual'.}' ar policv-orientes may be the Interpreiacive
metheds wsed 1o atliribute sach mesning. If thez, the
COUTES INTETPTEL A particoldr provisics 53 Dav g Lo el
fiuct of vusting judicial reqcedies fer entillerents conlaimes
ir LAt statete. ther are, i pracple, giviog pfizel w0 Pa.
rhiumenl's view of the juzticiabilty ¢f thaose mghts The
rights are non- ustiziable not beesise of tae “.'.:.{Fllr_r'l:.ﬂ'_.x
evaluation by the cour: of the approprizteness of its
intervention, but because Parliement i8 taA:n 0 hav.—‘.
exprecced its intention £a0r Lhey be non-justicizlis
Chief Justice Brion Dickson®

In the previous chapters, we heve explored ereas where the
boadaries of judicisl review turned on the capacits of courts
to hear and decice disputes that were not “Ive™ in oo scnse or
arother. In this chapter. we consider the boandares, o7 &nv,
where live disputes ratge poltiesl questions, or consorn 2olioy
preferences To put it ancther way, whole the previons chaprers
heve anslyzrd wher cowrts will declize to an:L.' cicate DueE :l
proced oAl concerna, this chaner Jand the two tiat folow . a
dreaa areas whers cn:.',rt.g: mux not tregc upat gLLELEDCC,

The “politizel guesiions” coctrine bes & checuered boistors
and uneertzino states in Canada, To be foand ron-josticizble
pulitical questions must demonairably be wnsuiable for
acivdicetion. These will <vpically tovolve moral | strategic. ides-
lopienl, higtorier]l or policy ermsiderations that sre oot sostep-
tibie Lo rescluticn through adverastial pressntaiion of evidends
nr the fedicig] penenas,

Hewever, the eamunon .aw tugreats thot o court shew’d oo
allow mclinns b e lmese from rovies pbtly.” Politien) gues-
tionas, therefose, muat dexenzirably be wnsuitaeble for

Beethon Rl

W Marehnll “Justizinbe oty om A Cuest of Sabod Esvove i Jures
nradeses Lomcnns o “u'n'*f: raes e, 15}7--'. EER

Yranade Il|r.l.1 '~.r -.-u:l'r- al e Canada Miseicr 0" Eapogy Mines &
Mesonrrse 1950 € 505 48 300 ab 27-P2 Trrennles S o De e

Puop for a dicruseon af dhis eomeion Tew peleeiple Fosudtan O

|
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adjudication. These will <vpieally jovolve muozal, etreiegic, 1des.
Ingzeal, histariesl or policy ceasiderations that sre not gusces.
Lblo Lo resolaticn thoongh adversarial prescataton of eviden e

or the udicial process Justicosble questwns and political ques-
ticns e ut npprsing ends of & J.ms_mr_mnn_. apevirunt

CHton juecivinbility haz heen viewed a5 8 sbocl tesl wilh a
girmple yes or no answaer This method has meant et coarte
have keld many cases of public dissrationery Garsen mokive
to be monjus sicigtle ond =0 have refuses to nvestigate whether
the fecsion makers in question heve excceded tho seane of
their discretion. Sueh an approach thus ignares the »ule of law
ilzatrating the ‘mportusee of approaching justeianility us s
spectrim rother thaz & Black-cr-white decision ® Tc it 1t Ar-
other way, courts muost not conflate whether o mattor e oer s
justiciable wilh givirg decisicr-makers considerssble dofsrence
rrgarding said matier f

A with ripeness snd mootness, the destrines of justicis il
thscussed fhos far, toe politics] nature of @ marer raiacs twe
ralatec diletames for courts. The Erat is the dilemma =7
institutional eapacity Courts are designed to make pronoune
ments of law. Arguzably, ther secomplish thie goc, mere ef-
fectively anc efficlently | an zov cther institution could,

Whers the heart of a dapuate iz politica. ralher than lega’,
hioeeaver, rourls have no p"mru ar adventege <ver ciher
inzticutions in their expeTtiss, and mav well ke oy effsctive
ard elficiert than other tracches of governmen: in resalvirg
Eucn ecrlroverszes, 2s the judiciary & peitker repregestative of
the political specirura, oer demoeraticely socouriable. For thes
reazon, o discusson of the justeiability over dieputes roeted on
or inelading poatical or poliey dizpules ehades ints a fdoarus
zicn of justicialility aver legisiative bodies and the legielstisve

Crpastl @ Waskoke Slectrizigy Authondy, [1994] 1 N5 LR 741 (¥ew Zesland
H.i0 See mlen ATamT Tarsk, Tae Ju...‘.-.-. A |-'|i‘.'?1-:'|!"':'.lf‘:'f (Prizratng
Przoeeton Uiniversity Press, 20060 a7 0VY.

*her, far sxATR, A0 Krages (1007 [LGTE] 1 R0 104 (S0 s
108 por Jicheon J. iae he ther wazs® (% 0 Clazas e shormginel el 20 woe
ver with history, legand. solitics acd moral wlligetions, 7 he ceim of BEY
Bozd in respec of any particcizr Jead ia o be deoidesi us o usiziabis seemue
wnd not 8 pelicical Zeeve, ot showld be so considersd an the facte sertizznt o
Lhisl Burd are ba chat Jama, and oot cn acw glesa: besis, 7,

®Lerne Sazsin, *The Unfriskesd ! Progect of Rensare(i ousticeazilits
Pigaretion ane the Limit: of the Kuoe of Law® LRV R MADHI LS GRS

*ererd o Keonedy & Mary Ang=la Hiwe, ".-‘:.-L aags L Canada
rarnrne f-."r:l.-"\'.a." Dn'-miumhu:-c [n wabicielal 4y wed Dederesee on Bobioze

1o Sirike” (20150 44 Adv gl AR
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proceas ilgell. That aspect of justzciahility will be the fecus of
Chapter 708 711 et seq ).

While meost observers would agree that courts have neither
the mmatitubivnal capuacity nor the legiiamacy to decide cortain
kirds of pelitical queations, few share apy precise sense of
whore the boundary between political and legal questionz
shondd be dirawn.

While juradictions soch ss the Unaeed Slates have developed
# 7ieh suriapredsnee on "policeal questons,™ the npplication of
this deccrime i Canada bas given rise W scaol altention and
relatively little serusiny, One of the few Sapreonr Coart dees-
siong To have considered the declrine us soch, Uperation
Diamantle Toe. o0 B eejeered 3is applicalinn Gal leaszt as
developed o Aserican Jurisprudencs’ in Canasda, Baser on
this decisinn, Peier Hogg concluded blontly, “Whadever the po-
gition in the Umited Siales, it 15 clear thot there 18 oo political
questirms doctrine in Canada ™

Iis i toosay Lhat there s me politics] questions doeteine in
Corarda in tha sones thar thore 14 10 the Tinired Scafes
Howesrgr, while Lhe Supreme Court of Canade has chosen to
shiztanee (haell o ez M T R of the Amevienn TUTLART
dence on the “political guestions” doctrioe, 16 has nonetheless
vt bogedhes vaoioes Abeads e comamen Taw ned s own
Constitational principles into a distinctly Canadian appronch
Lo Lo cusdiaalaldy of "pedibwal guestions”. The rea Doy aol
creafes o threseld of justiciability whieh all cases brought
Darfvnn s ot measd mmeed 1 osder U bee sdpodiesded, This evaly
g standnmd moerges condturies of sase-law on Crow s prerog
Lov e povwers gied Parlisosendary sepremacy wilh the cotmparss
tivaly newlw mineed Chorier of Rigtis g nd Freedomsms™ prineiples
reganiling the acope of judicial review. The resulling mixiure,
aa the direnesion helow Hnsteatos, Fog ved to fally echere,
Justiciability s=ues oo often are dscessed, i et wll, & an af-

Fror & suwnmary see T Frunck, Poitiond Guessions fSadicial Avewers-
Diovpe the Huie of Lo Appds o Poreign Affaira Pramcaelion; Princeion
Uriversity Poees, 1352 | M Hedish, “Abwtontion, Seperaticn of Powers, and
il Tarmila ol e JTedacsl FPapebam®™ DHBHG0 B3 Yele 0 T5 amd V80l
Sdedial Heview apd Uswe Pobiwal Quoesticon: A Fuaneiona. Analvsis™ (19680
TAWale T.0 R

"Opervation Dedmuadte for o K, [T9ER] ] S0K. 441 5 00 ) herainaf
[T PP S e PR R T B

P Hoge. Cansictutionnd Law of Uangdn, 5thoed, (Lezsaleal Ed:tion -
A Termwndn Clarmwell] 200070 sl 45 1406

YPart Tef the Coneltwies Acr. §3942, Beirg Srbhedule 1 af 2he Cenada
Avs 1ARE 11 ko '||:'-!1:':|| 11 therrmn {3 er 075 mrder
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terthought, to Justity or further Salezer & resylt veack:=d lor
oLior Teascus, s ss /B tesnld, ccheranee YA beon elusive 10
this jurispraderce,

Thig anslyvsis 1z dovided inte four parte. 19 the firse part, we
eeview the “politieal cuestions” doctrize 2 comparstive
perepective. Afier this aisevesien of ‘usticiab ity o Angls.
Ameriesn jurisdictioes, we explore the svolving “politieal ques-
tong” doetrine in Cacadisn lew, insnd ng the juddeis: resomins
over deterrining the wisders of goveramcenl acticz.™ Ta the
second section, we examine the justiciability of polieyv dispates
Then, in tke third s=cfion, w& lock at the dostiacticn between
I and policy in the context of aoft lew . Fiaally, in the foarh
goclionr, we address 2 reeent phenomaenon toar iz elowly beeom-
ing more commanplace: documenits thal address their owrn
juznimabality.

Thia seetion will fovus in particular oo issues concerning the
epuris’ legitimasy and thelr motiveticns for dameszating the
lirvirs of judicial review.

B. ANGLO-AMERICAN AFPROACHES TO
POLITICAL QUESTIONS

£ 8:2 Overview

Iz this pert, we exzmire the roots of Caneds’es "politieal quas-
Licns”™ doctrine, which may he orircipa.ly treced w the Undred
Stotes, Australia and the UK Theae Aqglo-Americen junsdic-
ticas snare u common frandstion in o secogrdeizg thot eestais
politicul suthoricy may ke irmmune from adicoal review, et
cach hus developed & unigue approsch to the placement of this
boundery and eaeh haes situated its creztment of *pelitical queas-

tinns™ within the broader congext of its partcular separation of

powere doetriog.

§8:3 American approsch to political gquestons

The American "poiitieal questioss” dectrite, % hile unicue 4o
the "cthecks and balarces” of the U S, separstian of powers do:-
trine, dlid net develon out of 3 vaceom. As with the sther sors-
mer lew jurisdictions, ite croging may be truced to early Er-
glish commen law, Some American legal historis:s bave raeed
the doctmine to the fifteenth century case, The Duks of Yrrk s

= . . \ ..

For a ol aruse i on wheiber o mel Cansza apeds 4 oodtaenl acctrioss
cocirine, gee! D Gealrey Cowpeer, 400, & Lorme Soeesn, * oo -Enacs Neel
a Folities] Questdons Doetsioe?™ J00E BE £ CLH, d<t,

At
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Claim (o the Crown,” As the style of cauae suggeste, the Duke
of York attempled Lo aeek Lhe imorinastor of the Coarl lor his
gacension to the throne. The Court declingd to render o deci-
i, enutioning that eesclviag the blocd bone of the Kaog was
nnt & proper sukrect for adjo dication

The Americns Constituticn roprozentod 3 break with thas
eieamnn law hesbame, but, o esiablishing dhe judiciary as 2
geparste aed independent braneh of government, the Conatibu-
e sirciloely peotected corean exeenove seaen frow padiedsl
imterference. Acvording to Arocle 111 of the [R5 Constitution,
Tawiornn fenrla .i.l."nl"..u']i.’q‘: fhe =upreeme Courl) cowld only
adjudicate mntcers which censtitated & "ezze or controversy.™
This vadicsbon] tha the deafees af the Cemstitation indended

| Seedbom Gk

1_“,'.\,. i;.: .'h'lhl:l.'.lr [ |:.'_|lr|.':1 fa |'i;|' -!’"--.:..-.-. :.-I.r'\.“‘ o h T'F lal T TR IIIl’I:.'I:II:w:.
T Mok of Yark  Sep 7 Vst D Sapresie ot wond Soliliond ddioesdiinn g
Perar Tl T Cape Prass. THERS

I ONoneke L Cewada JEOUE L T O H K (R0 1 et s 0T
mbrmed 2 Carswecl s URC CEPOR] GRS Me BRE 0l O 8 0 Rewlean T
e b Aben was , Foomed Lhe apsoe ol the regozeemeest thest Lhe moonanch e
Amggiman nod o by e josteoable e iiea v oa Cecnadi e o, o the gronmds
IR LT l.,|1: A7 ._l,L" _':-\'.rrr'.r:",|'.'|_: RTINS I el A Tmnnanatse :-\.:ht Wil Aoinais akuace e
e al swrrrasinn. wilhe Ehes rrapreremsd benog inTeggeatisd oo Bhe Cana-
iy compelylod o, 0 Chie sl e |..I-"I' Lit resnfan and e laee ';lil't'r"'l.liL':"-'ll

cppvmin parls af Lhe orules ol suecesssen, Cnnada vould beeak sy comec o wilh
et Brilain pnd oo™ sonanowwhly evcapgriee aliferenl spmwaevly 1hes o daps:
rrwie® Haabwmio Do teeel Al wwn ey e W bl svamest e b el bt ."l'“!','_lll"i"l
ing fte e o the Lhewene, go acgapeet thet was sesalved by the dce of
ettt Thig weeedd eleacly e ovobrsmey Ao sefbled inlerdues, az demnn
ssrated v our wroiten Consvivuiicn, ond would sec the courts chenging
ralher than prciechimg oer fmaeaneenial renselodiomen slrciure” LJIEH. 2.

Wil pespect. wo pme nal persondes Lhok the issae was ool justenble
Inesdnr &2 M (D anaghees sllegod fAnt bas Charter wis vielsded, we s of
the wiew thot rhe qecsticn posed must be cppeble ol reing anaw ered, Hevieyg
said that, wr are egnally perscaded shat Lhe sbrataore of shie Canmlzen oo
sritution clerrly wearrnniod dismiaal ol Fos eloom as ooneebier of substioomes.
Az =ueh b ratecd o ‘B vusT isEue to ho tried, | his illeete sboa thata Charter
cleam impugrong ciber elomends of Coradie's constinatoesal onler s vers
lilkeiy to b diemissed omo the mreries, e when o jesbiciatle meue & ralaed,
und ewin whon chek mensdifoliaanl presieen dis weesmloertodl ™ wich moed.
err values: ses deferenee e Momar Uathodr Sesoaraie High Bchools Fuading,
(pe 5 o, Heoforones re Ball 82, a5 At fo smens che Eduention &) [I2ET] 1
S RldR CECAT L1, discizssimg The const Sabioral meouiresoenl Lo
fwrd Ceranlic seiasis i Oniacteg ses alsa Avker o Detare, [T9EE] 3 500R.
E ER K

5 Uhe jucticiiel Prwves sl D estend G0 el Ceses, o Liw aod Dauite ars-
kg e this Com slbintion . T 2 e AL POy fraLod . LIS Caase s 11,
2.
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Supreme Court set oot the distinction hetweern justeiakle a=d
non-justiceable questons o Moller o Secretory o Blare for
Eaiting the Buropecn Unwon ™ This ease considore s the zoope
of the Crown prerogative power ia realion o the UK s plan
tn leave the Euvepean Uiion. The majoricy observed,

It in worth emphasiaing that cobeody has suggescad thar the e

an ireppropriace isiue for the courts <o d=iermune. [0 g alec

worts emphasising that thos cnae hse nothing to doowoth dseues
surh as the wisdom of the decisien to withdraw rom Lhe

Euromean Unica, the terms of withdrawel, the tonetable or ar-

rangements for withdeaw ul, or the details of zny Actures <olnton-

ship with the Eurcpoan UTnosn. Those are all politiczl i=zcas
whics are matters for mznistens and Pardament to rosclhe, They
are Mol fefaes whickh are appropricre for Peaciilan &y rl'u:'%'g.g.
whowe duey o5 foodeside wsyes of o ehich oee boonghe Belore
them By inadiveduole and entives exercising har chits of necess

o rhe courts 4 a demsorciic aociedy ¥ Ermphasis scdod)]

The status of the "politiva. guestions” coctrine in the UK
thus rema ne epmewhat in Jux, Thors was & long-atending
commin law rule regardiog the avn-reviewabilicy of certain
Crown prerogative powers, However, the courts appear to be
moving sway fiem his spproach towards a philos<ohy based
mere upoen 4 questinn of how “purely political™ the sohjec: met
ter of a partcu.ar dizpule appesrs 0 be, and whaotheor Lhe
dispute car be grounded in & particular logal text or doctrine
In this zenze, tris sppesrs o be in geners] alznment 1o che
evolution af the Canadian jurisprodencs o which we now turn

C. CANADA'E POLITICAL QUESTIONS DOCTRINE
& PURELY POLITICAL MATTERS

# & Generally

As noted shove, the firat case w squarely address the "polin-
cal guestions” dectrine in the Charter era was Operation
Phsmandle, Wilsan J | wriling for berself in coneurring reasons,
cuncluded that the matier was justieisble bur shat e allegu-
Lz contained in the claim (thar Cacads’s agreemient o ozt
LTS rissile systema on its territory would (nresse the visk of =
Seviet attack on Cacadae’, taken as trae, dd not anowst o s
violation of sertion 7 of the Clharfer.

Paritler . Spcretors of Mivee Far Exiting the Ecrspena Dajoy 20017
URAC LUK 500

B iler o Bee reters 5F Bimle Sor Exdting the Eursmean Laion 2017
UESC 5 UK 5L al pura. b Bee alse tlex Fowell, *MillarChormy pnd 1oc
dJusticiabelily ol Prerogutive Fowers® Trnise College Lew Rosiew 13020
onCines Lebpe Sk ool legelaw movies orps rezhier ey g i the e leiabilicy.
of- prepngalive -
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In the eovres of her rezzon:, Wilson J. discussed the "polis-
cal questious” doerrne g1 some lengeh and concloced that it
woald pot be appropriate o decling to decice the matisr befnore
Ber bocause it raiged o dispute with politica. dimersions. Allar
reviewing Lhe Aonerican and Englizh jurisprodence on “polied-
ca guestions”, Wilsoe J. held,

Avenriinefy, if the Court were wmply being zsked o exprees ita
crinicn on che wisdom of the expective's exesoizc of s defonon
sowers in this cese. the Court would have to deciins. |t cennot
suhstitute ta opinian for thae of the executive oo iwn the
decizzon-making power i gven oy the Coastirotien, Bezzues the
eifert of the appellants actior. i8 to chalengs the wikcem of the
government's defence pol.cy, 17 I8 empriag oo say that the Court
should in the same way rafuge tg invelvs tzelf However Tehink
this would be e miss the point The gueslins belore us is not
whethey the govemrent's defence paliey 15 aound tat wheller or
nzt it violatea the wopellant’s righes anoer 8. 7 of the Canadien
Thoarter of Bighis oned Freedome This ia a tocelly d:fferent
cuestizn. | do ot tnink thers cor be soy doube ther dis s oa
gueation for the courts . . While the court ie ennilec o grand
auch rewiedy aa if “consfders cogrooriaie ong Just o0 e crrcam-
slamees™ ool Bor fhank £r oz mpen o ot do relinguesh o Junsdo-
ik euher o the bosie $Rar the teene e anferently noneueticiable
wir thad 00 raises o so-endled Yooditecal cuestaan® ree Blartin 1L
Hedisn, *Abetention, Seperation of Powers, ard the Timoas of the
Judicinl Fuaeticn®, B4 Yale, L F1 1984, . 7 |[Emphesis adoed |

Wilson J% firsl clairn—that £ court cannot relinquish its jurs-
diction becsuse o matter ia “inherenily non-justiciable” was
rejected by the mejority, ce Dickaoz J. (a2 he thern was)
disnmussed the elaim precisely cn that tasis ! However, Wilsan
JCe second conelusien-=that & conrt cannot relinguish ios juris-
diction because a motles vaiges 5 political question—enyoyed
the support of the mojorv,

Atill, this did not entirely setile the #2ue {or two reasone. In

[%eelibn Bug)

"Sulson J. alec doevided $ael i whee of e conesgquemoe tha i puneer
prereiges by Canads impuogned i Ooerebog hasense Howod mom o Urosn
provogaiive, As e Pedecal Coork af Aveeal explatoad o Napsesacss ol
Manion o Cancs pMinsfes of Foveagn Affaee), 2010 FOA 4 575 DL H 448
7AT OFAY CEA] Wheerher the queznion mefare 190 Court s inamiciabee sy
o relotion te the saarce of the gaveramaen: poser .

Y eralion Dhnectietie Toe B O NI0ER 1 A0 T 441 8000 ul 470

Wopermdoon Disetascie Tez v B (19851 1 0K 441 (£ 00 Decksar
alalesl, “T B o 0 Jaubt that dispites of 3 paccieal ar areim wwlicy motere
mey be sruperly cogsicable b che Coure” tat o3
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the rovirse of her reasons, Wilson J. appearad te laave open the
possibilingy that cortain “mors) and politics?” marters Tay be-
vond the rompetenes of a court to reaclve. Farther, Wilson J.
disd noc elerly rojoct the Ameriean policienl questions doctmines,
as it haa been ceveloped by Amerncun courts. Rother, she Look
wEnn Wit mn approcch to che Amerncnn pobivies] quastions doe-
trne whick invited couris to decline jurisciction over metlers
with political consoguenses based on prudential grovnds alone
In other wordz, while abie rejected Alexarnder RBickel's urging
for o pradeavial based polities] guesoena dockrine in The Pos.
sive Virtwes, her decision 12 net inconsistent with the 115
Suprome Conre's articalation of the pelitical gqnestions dernne
n Arker (Lhat wheee the Constitation assipned a mAatter tn aT-
plher broneh of goveroment, or where there existed no
mdirinlly manageabie sbandreds, jansdiction nver the matter
sloouwld Lo declioed?,

Thus, while Wilsen J ' conclason avema {0 sapgest 1be
Ameriran dectrine of “poitics] guestions” Bas ne apaication i
andian Consbaralienal Tuw, ler isemsion of Fikerr aoad olles
American cases in Operafion Dismomnre does mol sopport Ges
corclustme, Tor thia reaseon, Wilson J s veasees in Ooesaties
fsmeandde shonild be construed parrewly . as Lolldlop moraly
that, 1o Dpeerafem Dveecandde, Lhe clinm r@aed o logn’ ssoe
ard therefore did net constitate o “polilienl queation” whicts
juatified declinizg jurisliciice wn groonesde of nees oairestobily,

Prradoxically, prerntion ismoanile tepresenis the lending
athea iy fir fhe propodition el Censdian eoarls do nod res
pERize 8 Upolttical questiena” doetrine onee agam, in the sense
ol the prodentis] approach te the Americna political questione
doctrinel' 25 well a5 a leading authority for the proposition
that certain tvpes of political questions are not appropriate for

ror r deisiles sansiderstian and rejectian of the Aenerican politics!
guastinre” an sae hnsss of Operanens Diveaade e e K185 120 R 441
GECLL =er Doron w, Betiah Sedaevhon (AN ey Srrea ), 110500 4 WOWLR
167 (800 B0l 424 [ aereinefer Dezos] per MeZoachlin ©.0 5.0, <as ghe
then wies! 1% he gqoesticn belave e2e 38 which of these two views should
prevnil  the wiew thek the cearts eboold son soter on the question ol slec-
sl msesportiominent s 5 s cesenually a pol teal macles, o Lhe view
thed the cpure caooot &vond theie daty fe propounce cnoa conssitctiacal
vicnngine, nar costlor e polibweal che gioe oo how Siflecio the pretlem of
frgaiomng reensdies. The Supreme oo of Canede bas mejecte the proposi-
vicn chit the Conrl aboals decone W emback apan Clarfsr guestione besansa
Eliey prrveaivr poelitieal questimes, To Operarion IVaoeanie Tue, o0 BOT1EER, 14
1L H dathy eal, [1585] © 80 R dal 15000, whick: mnvalved B challenge o
the defeoce paiey of the Covermment af Canada under = 7 ond the Ohartes

Wilsan, Join ker separate concerving opinion Ceithowlich ehe megjorits agresd

Ah
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judicial determination end a eonrl sbonle decline surisdictinn
over taem nnder Canadian law. This latter proposilion ander
eeored the Canadisn Supreme Court's appreach in Audifor
Cenerad

In Auditor (Fenersd, rursisnt 40 on INVRELIFALon 1ok rorinin
seqnisitions by Petro Canads, the office of the Auditor Generul
reqnesiod prodaction of dneumants From s enbined miaistor
The munistor refused, [ responze, the Auditor General souglhit
Eoeompel disclosura nnd challenge Lhe refuaal i Federn] Conrt,
Dicksan OL1 writing fur a cnonimous Suprerie Court, held
Lhat the Avilitor Geners] voald 1 anhjevt the refusal of the
minister w prodnes the requested dorzmente t judicial roview,
[He 1"||r:=|'|ll eled the Aadrzor Clenerad Aot s eRpeeanly providing
for @ political rathor than tegal remady for neo-diselnanre b
Irekson OJ emphased in the Aaditor General case that the
coneery ol the Court in en analvais of justicinbility is t e nforee
the intention of Paraament, noef tu ilependently extablish the
Aapprodraate houndaries for jndicial intervention F This i analn
peus Le the Ameriean Supreme Courc's cantion in foker bl
the Court ronid just:fy declining to hear o malter on “rrliLeenl
uestions” grounds only where the Censtitution nrade clear
that another hranrh of governmeant had hean maliosted with
resolving tie diapute ot esue. Though, in Awdiior (Gesierd,
Mickann 0.0 renchad this conclivams ms a vesall of afiad wdary
vather thon eonstifufional interpreatdtion —the relevond
|r'lli"i'-]ﬁ.'.'i.-.'!-f'| Aatliorized ||||'__-, estt-soliciad rereedies oo e el
alaneces ol the caso,

Porbimps tronieadly . Dhckeon O Toand snpport fer lhis ap-
preach in Wilson J.2 ressona in Operation DMemenile, which
hed categorcally rejectod the application of the Amerean " -
lizical questions" doctrine. Dickson C.l., however, focused

on this peintd held the paliticol questions dosrrine ta be ing rplicatle to Cunsg
dien coelivedional law, %)

*Cunnda ‘Awdiior Genersii v, Cannvig  Miniaier of Srergy. Mines &
firsanreerl, 7980 2 S0 2 40 (500, Thiv raze 2e dimeusaed in TN
devail i Chepter 7OBET:1 L neq) |,

"The dusitar Generni Ae authasized Lhe Auditor Gezernl o pepart o
Parliaiee:l wr the course and sanduct of its investigztions This “repostiag”
powar was he o b ecnatilote g poditical reredy o now-dikelsenme, fR G wone o
B Sject ele ancnistar aogaesbien to aseourd e Perliament G Lhe refiaal o
eomply with tho Auditer Genersle requist. Cangds Apditor Dempe el
Tonndo Minister 0f Energy, Minea & Heseorpes | B8] 2 5000 4808 0.0
At #8-104,

"Canudi (Anriar Crenerall v, Conado (§inietes Eanrey, Mives &
Kescpross), [14a4%] 2 8.0.F 48 %0000 a0 915
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instead on theso aspocts of Operoiion Diemantie leoving spes
the possinliy of & Canpdisn “pefitical questions” drcaire:

Ae I noted 1n Cgerarion Dismentie fnc oo Tre Gueen T985 0 18
DOLLE il 4BL ut p. 484, [1285] L 2R, 441, J8 CHE. 257,
justicishelity is a “dootrine . . . fousded cpon a comesre wits the
eppropriats eele of the courta sz the forum for the reccinticn of
cifferent t-pea of diepetes”. endorsing for the majo=ty the dizce-
eion of Witson o beginning . p. 434 Wilsen J, topk the vew
that =n iesus i& pon--uetiziable of it inveolves “moore. an: zobitical
considerabions whick i ds ool withiz the provinee of the mours o
pssessT p 4981
In Ausditor Geveral, the Court hod tzat it hac 2o erizdieticn
to roview the Acditcr Geveral's comaplaint, Whole Dickecn O
never referred to this as 2 “pelibice] guoestion,™ it ls Aol w
read Auditer Genoral A: ANytaing other than £ erdoreemest
of such a doetrine, Dickssa C.J, cakee a woint of raciag ke
crigios of such 3 dectrin: to Seglish common law erd gae so-
promacy of Parbiamoot:

The mosl basie oslicn of justiaability iz the Canscian egel pro-
cegs ie that referred 1oin Profin (Broieh Rodlesyy Soard o Fokin
(195745, AsZ TEL]. and inhenced from the Ezgliss Westminster
and unitary form of goveasnment, pamels, thet i L ot sn oo
of the courts t: paes judgment oo the valiciiv of stetates. (H
v, in the Canarien eontess, the constiiuneaa, role of the qus
diriary witn regrard o the validicy of lase hes besr muoch modi-
oed Ly the federal dovieios ol powers pe well g8 the cotreochs
ment of sunetECive protection of cerain comsrimtiznal veloes in
the wvarigus Constifution Acta. mozt motably et of 1822 Thero
=z am erray of izsuee whizn cels I the erersze oF fudicial judg-
ment on whether tha questicng are propeels cogzable by the
courte. Ulsimmately, sch udgz=ent ceperds oo the aporeciziion
by the judiciary of ita own posliion oo the eomstitniicnn, sthame

Thiz decizion alzo demonalrates Qe Lnk betwoen the “palit-

Yoanado fAsciter Ceagmadl v Caksde (Minderer a7 Enanpy, Minee £
Mo apross:, i':'.l-!-".EI'! LRLLR4E B st B L e worth nwap thet the
elrtement plomizutes fo Wilses o dr ot entiresy accursts sae did rot seets
thot deswrs uare men-dsasipinbles of thew i=wrlyr ‘rmpeesl god palirics
caraiderationz, 7 mathen, the s Sow phe ineerpreter Wierpnd Hedelifiss
rirrarke o Degadler o Dheepiar af “anlic Proasruzines, (188205 &0 T 5 Lat
Lo, LW The pssage Brom Choarciisn Dhssucsie s e 1 M., [2980) 1 SC R
441 (B oo 465 o whick thie romerk is Jound feliows @ quoke frox
Firsvelile's menasars and roads as ol owsr *In me opirosn, G0is peesags makss
clivir thet in Dozd Hadeliflv's ~mew chese Kinds of iseces sme wo e rreened as
mvr Junbicnbel s nob 2mply boerase of evilentinry diffonliies ok Sweca e {hes
v mmeral Bnd politicn, eorsdersione #nieh 11 iE ool =T ke orovitss
of thE erinTis Lo ARAsEs”

[ . . . . P - - -
Luanads A arior Ceaerad v Jopada "Mindsier o Egeey, imes &

i
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cal questions” doctrine and the “alernglive grounds™ doolrins,
discussed 1n Chaprer 4 (3% 41 20 s0q.0 52 part of the ripencss
analysis. Becavze a politzoal process alreadyv existed which weas
expreasly intended to resolve such disputes, 3 would be inap-
propriate to dovore jucicial rezources to duplicating th:z
function,” On this aspeet of the judgmeant, howevar, it e
important 1o highlight Dickson CJdl's caveat that tos foding
muay we:l have been different hod the Charler boon invoked o
challenge the acrion of the execurive.”' This & 8 eecollary of
Dicgaos O basng hus conclusive: solely v statotory nlerpre-
toficn grounds, Eratutes muacsl eorspdy with the Chorfer 2o azn
attempt to reslrict judicial roview of staluloery pover, whes
that statutcey power dues not vrply with the constitution, s
constit utionolly mvsiid,

The fact that the Chorrer has mod:fied the judiciary's “np-
presiation” of itz own role in Caneda'’s ronstitutional zecheme 2
further demons-rated in the Supreme Couwrt's doacussion of the
Justiciahility of “political gueztions™ in Referener re Conada As
sigferee Plon (Coneda).)? in the CAP Beference, the Supreame
Crurt waa zakedd 1o reaolve o gispute between Liroe proviness
treprezented by Britizsh Columpia! and the foderal govornmert

Hesowroed), [1684] £ EC R 4% =000 o 91

“JMI.'I.-'ELI'.--&:', owEs ael Lhet Lhe paltisd process was Lhe anly Torom
wheeh could eeanhve the Zapuls, bat meker thas ok espatitated arn adegqunic
“albermaiive groune” W cospose of the diszuts, See daoeion of “wltermetive
grocoeds™ om BE 2:14, 418 Op the “aliermative grooncs” appeoach, Dickeon
CoaT Beeled vire ponge L00H, Do this esasn, L js repeorshle S0 interprat o TG 22
Bl Auditor Cesernls veiy romely Jor cladmes desonls o 15010 antiel s
meals mat ony becsuar the text ix conducive 0 such o inberorotatizn meot
fl=a biesivne, i Lhe cirewrsbianoes, o pohizical remedy of chis nacete is anoag-
fup cate @lerneiive remdly, The Anmer Genersd s aclhng oo Marbiament’s
bebhall carrying owt s guintessontinlly perlicmentery foanetion, ramely,
overaghl of caveulive epeding pom=cont Lo parlinmenlory pproprisbione.
Where Lhie pxerciae of this auditing Sonetion invoives the Auditer Genemal oo
woebimpube bl Do Cruwers s is in esmimer 0 dbspoace batwosen Loe freeslnbise
fod asdcubive Braew bes ol Lhe Tl Frrrroorent. Srlion TOTRD wony d
s 0 be the meass by which Parliament itec!l retning ecntml aver tho po-
sibacuy b waslwes o Labe 1 soel o die o™

"after eoneluding ©het the Cmirt wos doesning o reviow Lhr ekt
peboon do Phe clmrpmasbances. Dickanr Co, nearred ng 109270, %1 cpnnet pver-
rar etk That Vi ownedoo Ckgrer caze, |, The phove analveiz shal not b
laken o delreet fom the Lonelsmmneial prnearie thes the courts shand not
recdily cocline @ grant remedoes for righte recognizad by che aws of Oan-
wida "

R cfefedoe mr anaca Assofance Ples (anode), auf nam, ligdorenoe e
Dl Snaielonee Mar (Beileah Columbinty JTERT 9 S0 0, 8285 (5000
hersinn ter A7 Fefomewee 150 )
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aver the fadern. governmont's limciting of transfor pavmaonts
nder che former Cavada Assistanrcs Tl V90 AT

Under CAP, such province entered inte o sevaraie spres.
ment with the Taileral governmenl parscant {o which the
federal povernment apread o share (he ceat of sncial mesis
tapeoe onog SO0 basis, Bespondinw Lo the Osexl crisis of the
late 12808, the fedFral gevernment unilviernlly aliered the
agreement between it &nd the three "have” orovineee. placing z
limit oo its eoctribution tn eocia)l welfare speniing in thoss
provieees., [his resalled in oo disprocorionate share of ke
burden of funding CAP falling to thpas provinesz The ratter
wias refertad te the BO, Coust of Appeal, whieh held that the
e abteral madification 4o the agrecmesd weth Uhe previnee wiss
inmvalid This decision wizs appealed to the Suprems Court of
Cunads In the Sapreme Court, the Atdormey Geaeral for Can-
sds argued that 1he dispule was & political matier ang shon’ad
e e heara by e Court, Sepankes 0 explsaed,

While there mavy bs MDY rrarca wWHY 6 111557h:' ':s nen-
Sasbieialble, mo dlns .-1.'|1_||-:'r'|. e Addprney epaeral |"' Vierada
suhmitted that o Roawer the gquessiiomns woeld drsw <he hurr
ko s yliticn ] conireveray sl oavolee 9F a0 the legeleinoe
Trecess [Toexeroamng e diserstion whetzer o determing a onat-
ter et 1= allesed 4o he aen juetwsbla dhe Cear's primaary
Conger e Lo relain it proper role within the conedctutionel
Trnmeew o bl ovai -.lr AL abke Godane o GO RTILTT R § amania
ARGy t:—'rrlr."-_:;" rI Coneda (Minsaer o Koer aY, Mivies ane Hee
speves |, [V 2 GO T 40, s P A mpes RareviosEr o W
VI ﬂ%ffcnr.'ia".'-f-'fr.'rﬂ-:'.a 18R] TR Ho A2, ab po S0 e ranandee-
g FEE opppeenrbe mode fhe penrl eer dele mmaine wkesier the
i HESLIAN BE Buraly “-.1!:-:'.:,' W taaiday atrd BYoida, (hemnlore, e
drefrreained i onofher forum or wherher 1 hos o scficient sl
COMRIERE P .:rmﬂ.‘ the Interieaion of P fadaoiel sk,
[Fmphsaris arded ]
Sopinka I, hels that becavse a form of conra s between the
provinces and he federal govermiment was 21 15=ae, She mailes
before him had the regquisite "sufficiext legal component” o
redder ot justiciable. T Coert proceecded “..* aneweT the gues-
tirms poser in e Referenee in the feners] J;rr'cPrr.mHnT's -
virur, cpluocding thw validily of the vniliclera) Torclaton on
CAF ned reverseng the BC Coort of Appozl Tova fe deeussed
in further decsl] below e fhe contex: ol the dscasaien o
||||.|'|bl""‘| I | -|_. 'l.r.. e nts

¥ N R a -

e e e L Assistanee e O o Ealr nenr Refemenes o
Pwmanade Awsigisnre Mun CBmtesh Celomhes® 099711 § 540K s = 000 g
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In Finday v Caneds Minisver of Finanee),” the Suareme
Cloart, Farther reflected on the criterin 200 ceclimung 0 deside 8
matter on “political questiona” grounds. The applicant, Fialay,
was a wellzre mecipent ander Maniieha s secial-assisiance
sehieme, Due to an earlier overpayment, the previnee decucted
a percenlage of Lis allowanpes ove: a perioc of Gmee The pren
ioe opezaled iz welfare programy with substectin. fnoacia
suoport from che federal gevernment voder AP and ihe
federal goveranient wsed this finannisl leverage Lo cnecurags
Lhe provinces, hrovgh conditiens aitached o the groviz, 2o
develop wollarc anc social assistance programe se2erdag 70
cartais stnodaris, These ronditions were mipuised by ostadels
Finday eonbended that the federal payments wese ilipgal, sinee
the provineal plan hreached corticn sections of VAR

The care frst oenched the Sapeeme Cnert onothe issar af
stamedicg, Le Duio J . speakiay Ger oa anamimeus Conrd, held
thal Fanlaw ol the besd S disore ity pronlar interear atan.d
ing, & component of whiel 1s that the clair must rase 3 seri-
neg uestien aed e jusviciable. Cemmentng en whethor e
sane belore iU wus pobibical rather thaa Jegal, Je Dain ] held
the Toert slhanld et "dec e o deterane o il..:'.-:' l.':i:il.‘] ar ke
grovid thet becanse ol it pelicy context or amplications i s
Fuet e Tedl for reviess onnd determeeindonn by the legslatiee o
pxecutive brapehes of governmont™, Lo the mesule, Finlay was
pranted diewrvlimear y putlo anferest atamding

This passape from Fieioy anggests that prodestcl rensomng
Aers el bave a sipraficant part fo play e the appleoataon of
the “political questicns” doctrire. T other worde in wonad ap
poar 0ol o be spen tooa court Lo decine to hear o matters
becanse the polilicsl dirensons it reses conld be mcre ff-
featively conzidered by another branch of government.

summar.zing the caw in this areq, wo sre of the vies that
the fact thut arother branch of govermuner: migat co a betrer
ina of reviewing & decision, or hes grenter vasighs ineo the basis
of 2 decision, are nod, without rmore, proper grounds for decliz-
ing juradietion '® However, tha fael thatl aoctner bBranch of
povernment has beer provided jurisciclion over the matier's

YFiviar L Casadr OMisster of Finanee), (19821 2 BOR. 60T R0
I rriafier Fondeyd
B ety o Cionaen Minister of Fienace), 1986 2 50 R &TIR000 &

(IR

Mion thie powns, sci Guon o Brsisk Cofem S CANGeres Goseral | TIOES]
4 WIWE DT RLT R e 2l e oo gueshinn sl che peoceas o
clectors. disteting w bt nod foremest the Lisk 20 Logislaces: aar am
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recolutinn LAnditor Geneeal, or the Jact that 2 matter does 1ot
have 1 selfcien legal eompoenent (CAF Refervace (2.0.000 or
that the moral and pelitical considerations of che cuse make it
inappronrioie for & court to decidse (Operation Diseantle’ all
will be proper grounds for a deelining to decice matters on
justicisbilicy preands,

This line of Supreme Coust case law wag applied by che
AVrerts Coord of Queen's Berel (23 1t then was i Heada o
Arvertn.’ In Brown, 1he Chairperson of the Cansdiarn Crrnmit-
tos for & Trple B Senate sought an order deelating that the
pruvisions of the Cazadian pepatitatinn providing for the ap-
printmont of senators by the Gevernor Cleneral-in-Couned’ are
contrary to demaocratic princ los, and that 1o conform with the
principles of dewocracy 1o Alberta, senslors miuat bo el eeted
in u manner consistent with the proeesced of the Alberta Senda-
iowial Seiection Act, Brown nrgued thet the Senate e a MmAjnT
corslitutional issue in Canada, prd thar this matier consé
quently deserved judicis) provauncement After roviewing the
cmses disressed shove, Paperny J. (as ¢he then was} concluded:

That the ~ourt hes oo role in she is:ue as framed showld bave ne
bearng 0% the current debete cn Sengte ge.ection ppd reforrm.
Informed, spen and viperous debiate s vitel to A democratic
secicty. [Zowevar, the same demaoratic pripciples that Rocournge
and protect debnee slsu demand that & court remEin wninveived
unless prooer Jegal ceaues are placed befure ig.™

The seope of what is “purely political” was at issoe it the aet of

question that the hafaccing of the dipfarate inloresta and conanderatinns
i-valwed in 5 process that elleecs the ract of cae el tue mont bagie pelitid
i matitu e renders ik otk beet wrderlaken by oo elertad repropnntativies
Eowavsr the mere fact that che Laygial ature ie hetier griced i weigh the
rearinu facters wivalven inoelpctorel ppporTinnment, AnAF Tel remave fraren
e Ceart the ulbugw resprasibiboy of woghong the procduet of Eha oxorie
A7 tha Legioatune s dircretion agritas e Kk prd Treedoms snshrinad o
Fro Cloacbar sowd From pxemicing the justileatim Mg iy indri sgement thet
rRpopnuets aTe Tequired to undertaks tndar 80 2 This 28 nat mer=ly a guealivs
of fhe geparstion of pow e word 1w autlerity of the Topislilure 1o srk: T
right be vote ik enorenched i our Conslat ctionm and is of such imepartanen thist
it in nbavn 1he veTide pewers In Charde. 70 P00 giving yubalanes 10 Fhis
rpht to vote, the Jourt interprete s A 26 graniing 2o pitirene U right fooa
verluin degres ol penpammionie re proarntation, thao Legialative effeams mual
o meagured againdt this slaodsrd awl if they Tell ehern. e deslared
gnenmatibutrmat.”

Vgeawn o Alherta, 1095% ABRGR 685, weph som Trow v L
Cdbormey renomnl P08 AR, 133 rAlm. QB affirmed 1999 A BCA 204, lewh
ncir. Breowr v Denada Alerey Genenal)! 343 AR 56 (A0 1A [bsereim ad-
T Broen’,

¥ opge s o Alheria, LHYE ARG GGG, wenh v Mers v Conade
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congtitutional chalangss brought by Gushe: muever Gur Sac

trand. diecussed 1o Chepter 2 §54 0 ot sog  in the moptesr o

ripeness, This saga illastrater hos che seseons e Tegs) oo
non-legall aotare of the igsupe raised remmins melevant sve-
when Lﬁ‘i‘léii}l."l’il'lﬂ P Tl "'_,11"._‘:-[-.;-;'._'.1:':3:- clements _"'J."'L__;ii..;.._"ﬁi."_.l_':}'

The relatiovship betwees the damnesstie mrieeinlz and the
srope of judieial roview was revizited by the Supreme Coo L
the feferense w Seoreaion o Qurher, alen Serisaes i s otes
488 411 ot seq " In tihat case. the fedoral governcen: has
referred {ree quesiceors Ty amsiders e by Uin Cowrt regaTo
ing toe poasibility of Juebec secesing iroem Caneds,™ The
Coveramunt of Guchee deczred w0 part apate e dthe refrovacs
and Lie Bupremie Court apoainied snoamious curmar o TrasT:
ATgumeils o QJuebees behalll The umicws curior argead, ater
alis, thut the refercnce guestinns were art cestciable as thev
raised palitical questicns Yaat eculd only be spelved ok R P
mliciesl processes e & refermncum n Gooker or the Sldbios
of secessivn followed, of snceessfl by segoiat ans weirs the
rest ot Cazsada o fomm = new pertnemehin

Tao Court refarred o its earlier rema-ks = the (AF Fedr
e e evnelsded that theee exieted wo v cinsienome 4 e
tho Caurt conld declice o intervess Based an the poliscn’
nRtuze of Lhe aquestoas refer

bt dooso wonld take e Coem pevord 45 oW aoeass
dvtrmmey Glereenl TR AT I l.-:' | ST R T L e X |
o, Brawn v Caoadn Aoy Senerei’) J44 A5 85 CAlLr O 4 me TETE.
48. See nlen Amses Coande Prl-odenm o Frogae Symeeesy D000 200
ABCA T1U, 81 Alta. LR (32013 Al O 0 at para. &6, BEVE [ monna
vedused 2008 Cerswellaln 5225000

]

KooV B DD [Mein

“.i'i'-:_:"'.'n'.r.._*::' T Brmession o Qresder, 10950 7 £ 7
after the Seecrpiar, Refivrare

T Daderal Fovertmnens refEired thoee guesmote = the Suprems Do
on Seplembar 30, LUH, There qneaieme sere Gussbor U Linser e U ones
tiwn o Uamada, 2l e Nelions Assombs Egin' riomr @ govetianel o
Quebee affigt the sscession of ruebiee om Ciead s oo MTRTETRT gorstam
Theew antbernmtzonnl Taw give the W alion ul Ageemiily, Legmsleture 50 gwwerrn
mect ol Gueobes che righl 42 efes e socwesios of Wnnme: v nrp
it |:=|‘-|'t1.|:":\-".r Tni4ie ”'-h"""l- el BT T TR A0 el cedert VALl CEER
interantionnl law thal wouls give Uie Nptioug Assem sl legsati-w or
grvernment o7 Queber dhe vighn e oMl the sovess e ol wrastee S s
ada wnicererl Iy Greesd wn 0 05 i1 Foers ar o e R ot | e
aarterntarnal iAW oo Ui right of the Xrtoonal Seae =i wmaisi. e o goor
mEst of sfueber 10 effect the secopsion a8 el foem Camois wo s oo
which woalidl take precesenes L Canada” Sea O =er i- Cnoomd B10 980
iR e

s
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ment of itg proper rele in the eensecluliceal Sramework
or aur demecr:atie o of government, a7
(2 o the Court eculd not give wn answer that lies withir
‘ts area of exvertise: e interpretation of law ¥
The Ceert procesded o ardociate somethicg approaching i e

licieal guestions test. (10 Fiest, the Coar i o determone I

thara iz o legal anestion posnd: f nnt, rhe matter should be
cismiazed; O 1 there 15 g legal guestion, the Court must the:
conzider whather that lepal aguestion bns = sigrnifiount exireale
gal comapoment, 1 not, the questicn shonld be answenmd (87 1
ihe |'|||¢-'51.i||!1 dots b a 'ihﬂ.i.li.lll-l N PEL I'.'!.|1"'.T"'] ﬁ"-r‘-‘:F‘-"-ﬂl,“'I‘“ arid
the Court ran answer Lhe quostion narvowly, severing the
eatrtlegal aspects of the guealion ihen o sheeld moswer 1R
guestien; however, iF the extraegal component fannet be
aevered, then the Courl should decline 1o answes e -.qurm[ o
This last categomy of cases where a a qustinn that ratses o legnl

pmEA L5 NETI .-|.'|_:-I_l, Binzid e owoilh extralegal compenents oo
new o Canadiac law. I addresses the Targe middle groood Te-
Laveen malters which wse soeely palitival or the ome o, e
meliers which Taise a suficiently legal guestion on the other,
W provides s mesus of dealing with, what che Ceorl Dl easlis
eelerred to in the conteat of the Mondobe Longuage Rights
Hedererioe, a maatior wheh “combimes Tegal nad constadeiional
manstinne 7 the atmost sabtlery and eomplexity with paoiitieal
puestions of gresd senstoy ity ™

Tie e Mecessicn Befersmiee . the et swreglied s fest and
determiined thast, while the guestions pesed by the federsl
governewen . ranaed aignifeand ez adepn! msoes, these coald be,
in the Court's vicw, sevored from the (egal issaes, The Court
elaborated,

Az oo the *proper mobe’ of the Cour it 3s dmpattant to under e,
somtrary Lo I:_|:1L' submission of the crmress owr ity that the gues-
Linns J:u'u.r\u...': in i Weleronee do net aak the Conrt to wearp any
Jemevratbi dreazian that the proples of Groebee may be called wpon
b make The auesliens oeed by the Covernar in Connml, g6 we
nferpret ther, are atricdy Hmeted Lo aspeces cf the lopgsl
fFamawnrs in whick thot demoerans Arcigiom ia ke e Baken. The
atfempted analegy to Lhe L5 mpelicieal cuestions” docisine
HR.-_-I:'L-_.-.-_-r._L e Begeasian o Clneten, [L008] 2RO K 21T 05000 il para
i
MR e e Seevasion of [eehee, TIO0E 28R 217 (B0 kL paras
BR-L
e Mrpaitohs amgoags Bigsrs [TPRA] | S0 H TIT RO mL V28,
vilmd i e Seeeadeen Besnemer, bl e, 1

BTl



Prormioal QUesmons axm PoLiey Disevrss B s

therefore has =o application. The legal framzwers having “een
clagified, 1t will be for the popalation of usber, artmg through
the politien] zrecess, 1o dezide whelher or oot ta AT
seOERElOn. . . AR o the legal ratoee of che question s posss, =F the
Court i3 of the opimion than it is being zskos s queskticn with a
signifeant extralegal romponest, | may interpee the question
0 af Lo answer only s (spul aspects; iF this i@ mot possible, <he
Court may deel e Ly wnswer the gquestiazn. Ie the sresent Hadap
EnCe, the Juestone may slearly interproied as dorecties? o
legal ssuea, gand, so interpreted, (he Court iz in g poziticn 1o
ENEWw e Lthem

[n thizs way. the Cnurt determined thot aduerence o the
Ceustitutional princinle of demorrsey vequized = “clear maios-

ity™ an a “clear question” in order to estzbiish the pegple of

Gueheo's domoceatic will oo the Zssue of sccessiin. Howover,
e precige cxtent of the majozty and she precies ausure o7 the
yuestion were political questions which could ooly ke resalved
through the politics! process Similarly, once “he demoorsto.
will of the people of Quebee were established ‘o compl anes
with the legal fremewors outlined, the rest of Cansda would
have a legal obligation to negetiate the serms of socessior with
the government of Queher, Huwever, the naturs ans ousoome
ul such negotslions are politics] mattess lef: to political actors
to resoive. With respect to these ivvues the Coust emohas zo,

The role of the Court in thie Refercnos is Limatzd to 1Re ddeqtifes-
ten of the relevant aspeess of the Congtitution in wreir hromdeel
gotise. We fave interpreted the ouestions a8 relatine io tha
congtityliczal framework within which poligizal dzriszns [Ty
witimately ke made. Withen that fepmewark, <he workines of the
politival procese zre pomplex and can onny be resolved oy eons
of pelitical judgments and cvalustiens. The Court has oo
supervisusy role aver the pelitical mspects of constitutional
negotiationg, Foually, the initinl nepstus for negntintion, namely
a alear majority en a clear guestion in Faveur of secasdicr, e
subject only to politiee]l evalugton, amd properly /ot
Thiz artempt to disiinguish between the legal apd political
Asnects of cuestions is fooght with dFealty. TTow the Lty
of a referendum question could be Ascerizined. for oRGmpla,
WiThouL Assessing the content of that guestinn = hard Lo
imagine. This is proiematic from the oorspective of the rule of
law—drzpite the fact that the Couret eited Lhe rule of law oz oo

MRe Muritaha Lodgange Righes, [1555] 1 80K 721 .00 ar parns
27-25.

BRe Maritoba Cangmer Highre, 18585 1 S4LE 72108000 at puar
i
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nnwritten conatitutional prmaple inite desiaion™ The rule of
law has meny charsctenistics but one of Thom i8 reasenables
legel prediciahility, or, =s the Court 2oted In the Poteialion
Rererence, "a zense of orierliness, ol aulbjection Lo keown Jogal
rites And of executive acconntability te legal authority” ™ Sueh
corrainGy seems to be lacking from the fremowork Lhe Courd
la .l dawn in The Sreeetinn Befrrenee.

1n other words, these dislinciiors oo mel muke seese [Tors
the standpoint of legaliby; they do, however, Tiave logic when
viewed from che stondpoint of politics. The Coart hud been
thrust my the heart of 5 cemplex snd sensttive political
inbroglo, Their decision offered all sides semething important,
while leaving the srmcsl saes to e tecided through pelitics]
negnliatinn. This decision appears ronted in preciaely the port
of prudential aspeets believed to underpin the Amencan doe-
trine of poliriral qzestiona, which the Croart had foresworn
apainst in Coerzion Memonele, Such prdential or pragmatic
mngidarntionz may nave an alemont of inevitabelity when ps
santinlly pelitical dizputes which nonetheless have an empor-
fmed lagal rosngpeanent are draught hafere the Coanrt, papecially
in the conlest of a reference, We o not disoute that there 4 s
diference between Che renhin of Tew nod the renln of pelbilics
Bur thers s gooag to be overlap in certaim cases. Al mes—and
the Seevssos Feforecae wan g chesr example  there 13 geing o
be giprifiennt overlan. This wea poroendarly sllnstreted nedahly
Lhovmph poesrting o Eotioe ther cerisin mpieors s anberently
logal (ie, the clarity of a refercoulum guestien? white other
matiere are nberertly pabitienl (o Lhe oondene of 8 referm
dum question). The uneertaicty that follswed the Secssaion
Referenee, thongh understondable. served neither the develop-
ment of the law of justiciabilitv nor the mntegricy of the Ceoert

There deciaicns seemed te open Lhe door to sipmificantly
hroader judicizl inteevention in the polilica. process. If a
dispute car be couched in lerms of comslilo o, aw, or “logal-
ity" mere broacly, Canadian courts will be loath o decline to

MR Maedabn Langeage Riphes, |TR87] 1 S0H 7291 S0 0 0t porns
T YA

T hefirere ro Arvgealiw ! o the Congtimtion of Canedo, laud nom
Rroclutwn te zamend th: Coastitubion, Fe (1831 1 80K 750 S.00. ot
ELE-E0E. See zlao Joseph Raz, The Avehoriy of Law Owferd: Charendon
Press, 18700 abt Z10 28, digcuesed in Hamich Slowett, " e Hale of
Reasanetlensss in Sell Delence™ 2008 16 Con L. & Jurmie 517 ot dmidaiidd,
Hew alno Friedoch A Havel, The Boad oo Sprfdom Chiengne Lniversity of
Clucago Press, Tds [16th imreseisn, 1962
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acjudicute, even if exira-legal mariers (e, political gueslicns)
are vaised n the procces. Does thes resder (lusory the protes-
vicn of the pelitical process Tom Judicial nterfereace” Thos
guestion will be addrrzzed in the Oliowing seclions.

. PREROGATIVE POWERS ANTY ORDERS-IN-
COUNCLL

B8V  enerally

White, sz anbed above, the drend e snsticiabilily jorisprs
dence 1as mioved away fum & rongern with the soutee of exes.
Likive :Ei.JI.]Il.".'iI_'I.-' amd instead fcpses pn the ._-wu'h_'il_'q'.[ s er o7
that authority, ile Lwo ssues ate ror alwnve oasiow
diatimguizhed. i-'1'+~1'r1;;.-1li11‘- pewers conset of hese powers a
lorded 1o the Crownowsnd, by <xtension, the exeective branch of
governmeni® by the commaon law ' Faecctive acion selatang 0
Iozoign affsics is ciled &5 4 classr example o7 a prorogative
parwerr. e cooceroa which must Gactor inbo sl decsinas nes
el ezesipble e either the rizles of evidence or the sdversarial
proveseincloding declogieal preference, geopehtingl stratog
and saleguard:eg the public interests from internal and
extornal theeats " This pewer would appear fe mieet (he Lieest:
ol of & “politweal questien™ unsmcable tor udiesl detarmina-

Sar g

| Heegid v €B: 7]

(. - . B oy e & TR i N
See 1L Hogg, Coaspiindiocto! Lew of Cameda, 05b e, cLowsclenf Sdilios
LOT T Teamte Camewel] 200070 ad 1 p

Tareshes category of goveracsent actiee which ia dx paes.ly mmars
Tvren _'1|-|‘|.|.'|F|r el 1A LA LEern LS ek e iw tosadional arETgenen. A
lommlers JA seeered 0 eoncurriog seaxass i the British Colewobie Ciner
of Aapenls desieion in Kefbrenes re Donoda s dasananos Plen (o endm) (TREC,
(end aner Referancs sn Cannfa Apaetacse Flan 71 TULR. Citho b (B
LA ot 120 hereinefter Cap Refercare (3.0 CAY, reversed 1581
Garewal B0 18R 8 00, “Fre the ceasns s given by Ohied Jusdier Thxen of
the High Cowrt of Avetrelin iz South Acsceallz v sustrala, v | have sel
them out gncer ehe hesding = chese rzazons, “The Notore of o Fradore
Provineanl Agmveeemenl™, il 13 my apincon Bhat geedlacss menyy Soim Any ns
sertion ¥ Usrade that o natonal eergeney ragairen] the enackment of
cartmin legislniion might be eseenein’ly aee jueticiable. Sach quesGons miga
ber whnlly poliznl and, se such, they might be suscvplilee aoly b psililics
rermeding. Thin asarrian wae oot Addrerssd in e Sopremo Court's tonsne s
i this casn poveraing the Couet of Apgeal | I does, howover, Bajovy sepmar
in carlicr docizsians on actions of the Camadian FUVEFMTIRTL DUFTE WRrime
Sre, for example, Coooperaroe Comusiiies ol dupmess Cansdiete o o
dAeiorney Ceeperal | [1BET] 1 DOLORD 597, [2047] A A7 (FOC L Aoein | quses-
tiorne of nabiosal FIMOCErT Y ATe Thosg nf]_'.._'l_'ullc M‘I::"L_l.'. Chure such gucal=en wes
touthed cpon o Agraire | Uerode Mineser of Public Smicre omd Snersenc
Preporocnrss 3011 04 103, 2012 4 FOF B3R FO.A0, nifirmed LG
BUC AR SO0 which deslt vtk the guestio: of wlwlhe— o docision By the
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in our view, the rule of law requirss tlist o court issee declara-
tery relief, at the verv lopst,

A stmilar chalienge ariaes 10 queslions arcond the usticiahil-
iy of gdvice from 8 Promicr or Prime Micsier on the dissolu-
tion nf a lemislatura or Perlinment. This roricoxt wae sonasdored
in Newiorrasy Worcdh v, Britiah Colurmdioc Lieufenand Coper-
nor) ™ The Tritizh Calumbia Couet of Appesl heard an sppes]
from a Chambers judge roling that Lthe Promder's seviee wothe
Laculenant Gevernor 1o dissolse the legislsture was not
justicigble, In athirming that >uling, Fisher JA . writing Sor the
Court, staded, "The chan s jodee deseribod ‘wopolitea’ ques.
Hon' as ome that raiaes czsecs that wee molt-Taceted, requize
condrosersial nmi open ended conssderation of Lhe poblic b
est, and do not engage the apolivation of legal molez or
principier’s ab para, 66, T4 reasnns mebe 10 quite clear Lhal he
censidered the question of the Premie’s advice on dissolution
io b purely political n natuss, ©osea oe ermer 10 bis Ancmn, ™
The justiciability of Sizsoiulice and prorogation s dismssad p
more cetal in Chaptor 7 8% 701 e seg ), bat zs 1o whether o
Premiers pdvics can be consalered “porels pobitical™ it 15 nes
difiiculs o imagine covamsbasces whoemne e ecle o Taw couls
br implicated in auch Acvice. Haoze, as n Blocd 8 rontexingl
rather thne cdegorical a I'::-‘||:l.-'.~'-.5- wonll seers preterp e

. CHALLENWOES Tdr THE WISDAOM OF
GOVERMNMENT ACTION

k8 Generally

The reguirmment Lhal B clnim rese 2 legad rather than paolii-
ical dispute arizes Zrom the Jvog-standing common lnw and
corstitutional prohaibalion on courts adjudicating the wisdom or
desirability of povernmens acsiom.

Thes principle fews Gom the decirine of Parlismentary
sovereignly I was sucanctly set one by Dickzon J. (as he then
wosl it Amax Fotasi Lid, v Snskarchewas:’ “The Cuurts will
not quedtion e wisdom of enactments o 0 baet it 1g the high
dury of this Cuart o insure that the 1egialarners 6o ned
ﬂ”: oeraey Waleh o Trtish Celueidin J.rl".ll fennl I;I;-I.l_ srnor!, e
BLCA o, [200%] B L), Mo 2135,

ﬁ_.'.l.- seoveaey Wairh oo Meonst Colneairn D walehentd darenor . mza
BOUCA 404, 20005 1 L), Ma 2125 at pars Vi,
[Mewariont H-H)

"y Fetrsh fad 0 Moskosetemn YRTRY 19T 2 SR ORTE (SO
HIN .'-!:H'I_
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transgres- the fmits of their coneniational mandate anc
ergage i L cllegal exerose of power ™ A sirilar point was
mace in Operarion Tismaails, where Wilson J. sanfrmed ther
while eabiuet decisions could be reviewed wader the Cherer o7
fighte, the wisdom of & government's leglslutive and nolizy
chowes could nod he mace the subjeet of & egal elaim’ Tre OAF
Refereace (2.0.0), Sopinka J stewed thiz position in brosdcr
terma Mif o slatute is noither ulira vires Jor contrany 1o the
Canadian Charter nf Righis cnd Freedoms, the eomrts have 1o
Juriadictive to supervise the exercise of leg elative puwer, ™

The rativnale for this judicts! restrainr iz swo-7214. Firsr a3 3
nondemocratic senie would suy anti-democrat:icl i-stiention,
courts de nut kave the resources or expertse W rompesent.y
eetablish what policy or aw best advsneee the weblic intzrest,
Sgcone, the legitimeey of jubieial decisicn-2uking iz more dof
ficnit Lo sustain where 1t appears thar 5 jooge e Auostiiutirg
her prelersnees for those of the logislative or exerotive
branches. This latter poial was conveyed by Seoinks ke
context of secticn 7 of the Charter in Aodripuesz v British Oo
fanbin (Atesrney Genern |2

[Tihe court must be conrenne of itz propss tole s the conesin-
ticnul makeap of pur form of ceweornlic governman: anr ot
<eek to mwdke fundamiental chaszes o long-standing polisy on the
Tigis of gEneral constilulionel prineiples sed s o view of the
wisdem of legrelstion. On the clher hand, the murt hee oot only

*This FEezBgr wae rited o Refrenc: re 8 54750 of Mo Wk ool A
driieh Codamb) [TREE] 2B C R 486 (5000 g 430457 el | atrer o jos
Lar chen o wan e @ssessicg waother 10e ertrens=Ter: of 100 Chaemer uitpmd
thes demimne, Later Jo stated ot 482 “To ueitser emee, be it befire or pfbas
Lhe: Chiror, fave the coura heen enables woorids rpon the approorirts-
v ss el purhicies underlyizg bgielalive snschnents. In fobl - pammes, [smemoes
Ll runamiy gre 2mpowers @, indoes résuired. Lo cweapisrn che contsa; ol ingigle-
L0 Al L0 i aranteod ol She Coosor ot "

Nizeraticn Disman e dresw S JUBRESN 1 S0H 4 2000 4l AT

e Meferopoy me Daaadn Arezianey Flas oCreandn, end s Befie
ence re Cnnads Aecsiatance Flan (2ritish Coloanbiny (18957 2 3.0 % 525
S m BT e alan Taewr o Cznads TEZL 32 TS 4okt Gls e
CAL lerawsr Lo appesl relused T80 146 NE 248 notap o5 0000 Qe whick
A Al wos braughb alleging thed several BMasators indued B meoenl 4a
enaEct lvansintion wkicrh petromcis ely denrved e acemsed 578 Sefence .
pthes aetion. T Sopeire Ceart held thar this was o = peatceshle s
ae Turner wins nidncking Farloneroary sovanegngy nol the veiidity of thr
leg-zlabicn. The sourr eraphns: s Lt Parlia nentn- ACOUEILTEY wokE T
O e sieiE | e e

BRewirgies o JCitiEh Do oabio fANoemey DR PP N L =
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the power but the duty to desl with this question :f it appears

that the Chorrer Les been violated . . . The principles o

fundamental juetie leave & grent deal of scope for purscnil judg-

pend o the court saust be caredel that {.hll_'!.' s et besonie

[,-rjnui-ﬂ-ea which are of {fundomental justice in the eve of the

wehol dor aniv?

Underlying thiz rationale jes the separation of powers
smong the brapches of Ounedion government Accordiiog Lo
that dectrine, the judiciary is responsible for enzuring the va-
licity of povermment action, while the legislanve and execative
branches have responsitility for the wiscom of gevercment
bows gend policies. Where the judpment of the legialanyve o1 0k-
peative nranch 15 called “nto cuestion, 1t falls to the clectorate
and the deriocrstic prness to resolve suck diepeles (al lenst
N B OrY 5 vRETA, secording 1o the Constitution),

The distirelion bedween the wisdom anc valddy of gevers
ment action par be o fing line in some eases This is evempli-
fiod by Dhron o Carade cSsamaia Taguiey Degernessten L7 In b
Mlia Ty, the decizion by the fodnral pabinet to close dowes
an Inguiry inte the Canadian army's condact in Semalis wis
challerged o admimistretive law gronnds by a former milicary
offeer whe was ned given the ppporianity fo bestfy land
thereby loar kis repidadiont The Federal Court frial jodge
reviawed Cie Order o Coonedl termanatiag the Inguiry and
held i was wdirg sivs oo three gronnds D did onoe eeophy
with section 3141 of the Inferprecazion Act which Tequites an
arder i coaneil which reduees the Mandofe i clear torme, @0
it wviolated the sale of law by requiring the jwpossible of the
Camenssionera and by piaong them e a position s hees Lhey
vamnol obev the law; and 3) it breached the rule of law Dy not
respeciing the Commissionors’ independence. Thoy were
artitled tn determizie how 0 investigate their Mandare and
when their investigatior waz sufficient to support findiags n
{heir repoct. ugasl ] J opproached the dispate ne 2 iegsl one
irvolving the rule of law and the independence of an investiga-
Line tribunal,

Op appeal, the Federal Court of Appeal veversed this

SRadriguar v Britiah Ceslomiia (Aemaey (eaemil, (T3] 2 BOR. 618
S0 sk SE8-AH0

TMiven o+ Oaaede Sekadddo Towd=y Commisgiand (18070 (auh ane
Chacn v Camads Joomocisean s of Inguitys infe {he Deplosanent of Canndian
Fovses 10 Sapralint 148 B TR ekt 2608 Fed o A7 leavs o arpeal refiemd

L0, il o, Do v, Cosnmission of Igoary aalo She Drepleymeal of

Cacadian Pormes o Srmehal 2908 MR 40 S 000 [hereins e Sarwia
Trg iy

and
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Gecia:an. The Court of Appeal Reld tha: the werrms of «vlemenies
of 8 publc (nguiry, as well as s scupe of the aomnTEsiomems
respeosibelities, were political Satters, Marreau JA oo

It may well 2e that the refugc) of e Covarmer 0 Cronel o
extend the Iife of the Comcission for the earirs pesod ~equested
by the Commissiocers was =ativated oy Prodtice] expedteaney ot
that ia slanplv not the boemess of the Soe-r Teoamoog owapl-
eetebliazed princple of law and 8 “enismectsl temer of oot
SYREEM 07 pvErnent, i whish Pariarent sod ot e Ll
cinry 8 supramye, that the courts hevs B DOWOET LD TR W LhE
policy ennsideratinns whirh morivale CRhiner desacane Ahiect 4
jwrisdictzonal erros or & ohatlings under the Canam.an Charier af
Higats and Freedoma, whers Cabing: ars PEERNETE 0D O3 S
Aelegation of suhorty dvn Parbament, 4 2 seroaziabos bl I R
Farisnent ans t2veugh Perlarend, o 4 Damadozm Tl for
ilg eteeiaions F
The Frceral Cocrt of ApTeni fortar ald that smes e iris
Judge banl satiefioc Remself that the dmean- wigs roodered 1o
Acoardanes with the reieeast bogisatine 1o o ozl
sel up pumsuanr e the relovant eection: of the Tngaites A
the applivation foe judicis] soview should mee een osmesems
“omthe Basis Lot there wers o other Juiilietle a8 eg racged !
T'rf.'h'-e‘ﬂ-r!rn JA o |'|-|!|:1|,1:;;-'-:-.'3,

nowEs

the poliov eonsideratiore swiicl mpifveias t7e T e
Comeal's devisaen e gt an end o the 5% 20 6] e Seer gl ing n
by Cune A0, 1837 mas hase besn cetapste o preshess poop
J'JHI..'i:l.': 'l"'i'.1‘|_ e A delate [t & o A | ':qq,-l s ;-,_' .""."\-".':!.'.'r“w-'i
woite adjodientive mala, cught no: 4o Bave fmmsicereg b

Uourie musk reitorabe this peind fler bevs Lae thew remmaiz
the recourae pf BST resort v grouse wiick havr mepeeies
tily challenged the wisdem of goverament io ourer fors Foo
E:-:amElE. 0 Bast York Brrough ¢ Omiars fastarsey (o
erals,™ a ecalitton of citzzen grouns png b o e T U T O
chalienger under both the Cheter and the Carerturos 4.

LA S ol

ni'_--.'l.'ls.': olnuare Romalis _'-hr,'l'n:..—_. Commmizgien (TEETY aulk LR
Wimon v Curadn tCamtisaion of Tngury i che Deplovmma-t of Caaggn-
Frroes <o Bamalie 142 DL R, 437 285 Fad, T4 er EURIR e 12
appedl sefuwnd (1588, aub nomp, DHxes v Comiezeon- of ZIgul ks che
[Mepaoyrzent of Canadinz Foreos to Son s ) 356 M3 air & - 0

Civen o Conade Somadic Jgamy Jomirsosiiee ] (LE2T suh rom.
Mizon v Connse (Domeoasion of nquiry ines the Deponment o8 Ternciap
Froves o Sarrplin 140 OOLE 4w BED Fas Dotoat DET s o BIrpea.
refised IB0E | (aLf maen. LFxonv Deesisces of STy i Rue Theolow
ment of Cenarlian Farees to Srma s 358 50 400 R0

TR Yors Borotgn v ORloso Aierme Gewnn, 1997 50 OUF. G
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manicipalities inde 8 *Tiegoein:” ef Tarente. Broins J s e
then wasy dismissed the cleim, qeldi- E

Lie mot the rode of the Court 1o pase oo the wiesow o baslas oo
"h‘lr-: ficAlly, 1t in non v Bhe oot e de PYTA e T
nmg'aun will be good. or Bl forolRe
Tarcnte, In consicering the enestiies T T
question s et thet of polier, ressansbievoss o0 o
of legel poonpetonce.

A rEdenl vears, Uouris bave canluiued to expovas
unepss when confrortes werk '1.1-.E-K£Fi e orwision o7
el il reflacd coear policy prefesvness, MEFTICLAl Y 2
pudlic sperding For cxample, in Canarios Sar dssn ;. 5.
% Coiumbie,” where the Ceradizn Bar Assomaton (o ms
roufht tooestablish o cometitittiona St lems ald e e
Juslios aetiings (alen diﬂ-':uli.*'-t-"'] noCnaptEr 38 F D g sen om
ctanding, Chic? Jowti H"m'w" b d

[n the rase ab Ser. where iz no challenge 1o @ spande forerm sl
Geision, Acl, or #iatule. The czzo compmes e svssss e as
TRIALT a0 1smue wath respe..--' '.|_| the Fimite A7 ‘*'--=--'-3-'-'.'-. | eeviuntel
Crednve, or CRECLT Y Heliwertis The vmalleuge e otr he S
content, sk s raioe. "pr atice, A -3._;-.. ;" AR eRimE pak
JrEsr2 TR ‘||'I.'°|| PN A h.i"C AT I|. A ‘t"’.‘l.:’“l.-\.. LT ..I I1""|1|_'__'_5_ ER R A TETY
MINIEErEs, uzZencica, and m povernzienisl ewmliloss £od
arfore Whar rly QAL IS f”-ex-n.s womeehe o e casr 20 Lag
18 Lo AEVE LR Jonrd conduet G0 isepnoiry 3

gnt ol defne & coestitetienatle capptinng anetl lagal o
Ffi"li."ﬂl-l!. rader the defecdanis o irpdemen; soeh a soimess
cvarges the provess 10 ensurs complianes

i Lo .
ilhe &0 cewd of ol

TAG (O, Cran, Tood, affreed 5957 aw® moes Fame York CSeesgos o -
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s dwsbnie iy, Diserst s waed Lhe imite ol dhe h Tl
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14 - - . - N
Logagrens JRir deps o Bepogh Soanme s, 000 B0y T Sed A,




L AL LATETIoRs avE Poony Disrures fRH

Similarly, in the rerent Deskrn o Chnigrio, ™ Backbogze J,, for
e Chutarie Dvisionn] Cear . considered e challenge tn = deci-
zion of the Ontaric government to epd funding for programa
thal tungat akills 0 severely sutistie soung adults. She hels
thet, apart frem Caarter cigime, the issuee raised wort nnr-
justiviable. Nething in zny govorcing legislacian obligerd the
Eovernment to continue fucding the progromes. Avcarcdingly,
“lalbsent bad faith ar an imoreper mirpesr, the funding deci-
glons of the gevernsien: are ‘politicnl’ iie.. policy-npased and
ciscredonary, not judicinl or Quasiudicial’. and do oot =ttrne
Jadicial peview "™ She rized zignifcant case Law noting that the
governmen: i oot ebligod o contiaue foadog Programs—even
tf they aflect A smed nember of peaple wha rely on them—as
mOing &0 3 quintessensisily politien! ' Such decisiors are
cltimately “purely palitizal™ or “polies™ decizicns thal do not
attrucs mairial review, except for Charter cemiplizones. Funding
decisions which are tsken pursua-t Lo staturery or regulstory
aathurity, however, ovpoady will be justicinble, partienlzyrly -f
WO ZE0 B0 B0 adiitizngl svasans POUT ACKC A2 (2007 B oW WL
A1 BC B0 Un Chambers] | gffenzed 008 BOCA 22 120041 & WA R, 952
RGO Al Leave <o appinl refiges A 3% WM BAT1 ok (SO0 07 a0l
prirds. &7, 48 Hew alzo Maclarea o frisan Coluer bin (A ftarney Gonerml),
218 BUSC 1755, 20087 B0 No. 3987 (00, S.C.0 bt parss. 92-40, reversed
orlathes wrdade D! of Cenadi s word Drsailises o Bretosh Cow'wervhi
Aotseney Gerernd | 2030 B0A 241, 47 HCLE. Btk 47 t3.0 AL varier
Brozeh Caluemdin Artaries erern! o il o Cane i te witk Tisak: i
BLSZRCC ET 4T DLLR. deh Z58{E.0.00 0

YDkl 1 Ontaric, 2080 ONBC A5 2065 01 N,
Cr) [hereineflor S asin].

tlicanin - flnsorio, 2023 ONST 56R4, 12073 ) Ne A0 s The
G al pasra, B2

Whicskin o Orniarie, 2024 (NSO 558 [2CZ3] DU No 4447 (Ont [
i ial parns, 82257, ahng e g Weee Elepbes ol Fomdly Hoalt s Thary o Ot mig
CiNester of Headth) ) 3031 NS 2250, BCUN O R L5 O Div CEo
haealben We swores Froionn! Mumcionlitn, | hirria Minie o ¥
Trosigpesfatios) S10510 8 O R 0% 716 Des Div oL o bzavn e append pefigsed
1051 Cormwreli Dut B3B8 (0o, C A Sowmean ef al o Her Mgesty then ffusen,
HITE ONEC I8, (2009 00 Na. T O Div O, Ohelcdrens Aot ity
of fatasn. Mered o Cintargs inesiry of Clhodfren ane Yk Bersiees), 207179
CIHSC FI8E, S588 O AQ, M2 Dok, Dy O 2 Khak  Crteein, BO00] 2T
RO 2000T Gk Mo, S840 0 0ne. 800 ) Rads o Conpaese Air ity o T nivg,
Codteges. mod Uilve-uties,, 2015 GRS BETY, MUIZ Tl Wy 385 ol B4
Jo Mefrooliven Gener Hoagtal v Uafe o Muaister of Fleaith JIMTEL 25
RO TED fes Om Hoa

TDheakin v O tario, 2023 DNEC 5584, 2023 0T Moo 4402 S0ab D
Clo at pema. 75

UDeskin  Oudario, 1028 ONSU 5584, (8055 00 Ne. 4401 (One, [}
{d, &l parp 7R
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the argumert i= that a statutory ar regulatory diseretion was
exerciged arbitranly er for improper purpeses.”

While “pelicy. reazonableness or expadiency”™ wolld appear
bevond the purview of the courts, thore remsin aetlings where
courts are permicted, even required, to adjud:cate upen the
merita of gevernment action. ludeed, o Deskin, Backhouse .
held thar she was cbliged to review government aetien for
Chorter complinces, even though she held Ehal the gevernment
did indeed comply with the Charrer, And the miost prominec:
geiting where courtes aeed 1o review Lhe meerits of poversiment
actiom is sectiom 1 of the Chartar,

£68 “Second Guessing” Government Decisions under
section 1 of the Charier

Thelrrenee 0o e cemoerabic [ProwERE pPiEcs :Ip'l.‘nc'ill: |'||'l"I‘|.|'||'.u
in the conteat of section 1 oof the Cheorer, This seetion wonsd
appear to respace the judicary Lo adudiente the very guestions
tvpieally bound up n the "wisdom™ of legislation. Seclon 1
prrovides:

The Canadian Chartor of Rights snd Freadams guarantees the
righlz and frmedoos el owl boredn pibeect cnly 1o such rosson-
able mits praseribed by aw a8 can be demepstretly justified in
& frew il denecratie aociely

Wolaurr J. assertad n [-].F""r‘.:lf.llrl':l Wamgpntle that enedion 1
provides sutlicient discredion t die Court te fake the plose of o
mare Farnat "pelicies! guestions” deeleine:

Seetion 1 in oy opinion ia che unigquely Capadizn mechanism
thrmugl wohack: (hee conrta are (o deterine (he uelicabilay of
particulur igsues that come before it It smbodles through ite ret
srence o a froe and democratic stciely the eezential features of
sur coneloiution inciuding the ecpasation of powers, reeponeihle
povernment and the sule of law It cbviates the need for a "ealit-
ical queations” doctrine end permits the court io ceal will what
might be tormed “prudertial” considerations in a pripoipled way
withoul perouncing it conetitutional ans mandated resporsinl-
ity for judizial revies,'
Central to the section 1 aaalysia s & decision a3 o the
We o Tealn Matora Conpen U0 o Edar o (MEnstey of Thaaspotaiog,
BOOR NS0 2062, 143 0L, 1240 702 Do, 8.0 20 ar parn 8

| Seption H:@)

1{.'.'_;4.:.'1,:.-'.',_1!-? Fesmantle tee o B |1885] LS00 440 (5.0 Chas B1E In
Auditer Generad, Dickeer (L0 clarificd that this approach to josticiatllicy i
limider Lo Chocder ad odiention (Cuwada Qawdizse Gfeneral oo Conpdn
ipdinierer of Energy, Muies & fraourmes), [1988] 2 8.0 1. <H105,0.C0 2 810

Wik
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prrpose of the tmpugned legisistion ard the impartence of this
prrpose. This follows vhe application of the Ockeys wwsl, which
provides that a limitation to 2 constitctional guarantes will be
awstAinen onee two conditinm: are moet. First, the ohijsetive of
the legnalation must be pressing and substantia. By ile oature,
thiz irvite: the courts to opine upon the appropristenoes of
pelicy decisions even if, practieally, the ccurle almost always
aecept the purpozes as prezzing and sabstantial, Seeord, the
mesns chosen to altoin this legisiative end =t be reasonoble
anc demonatroboy juztifienlo o free and demoerstic socioky,
In crder to satisry the second regairemment, thres critens must
be zatizfed relatiag (o Lthe “proporsonelicy’ of the nghts Smits-
tion viz-b-vig the governmental perposa: (17 the rights vicolation
musl Le ralienally connected o the a:m o the 'ﬂn'iﬂr-ui'ﬂ' [2
the impugned privision musc mopimally "qpﬁn' the CAaorter

guarariee, end ) there must be & proportionality hetween the
effpet of the messure and its nhjective so hat the sttainment
of the legs.etive gorl is not natweighed by the ﬁl‘-ﬂ’gﬁ"n Enkoof
the right. In all gection 1 cases, the Lurden of praof lies with
the government to shew on & felance of probacilities char the
viclaticn is Justifable,

Determicing the :mpnrtance of a law's chiective perhaps s
not identicz] to adjudiceting the wadom o ]egnr- ﬂ.'l-..-".l aut it
inaerectly iavolves the court judging tae “political” means that
the government has employed. However, this is not to gay the
jugges are a3ked or authorizes o suppiant tasir views &z thnse
of the government. This distinction 3 artieu ated by Tarry
Strayer (rg he then wps; n the following terma

Such is the role now agaagned 1o the Courte o the Charter But
it 18 kn eversimphification to Lquul-. qSTHE ﬂmm-::-ns wibh polilical
decigions caker by rhe lesizlarum. The t':n brtE a:xer-:'enng Their
powar umier o] are not oo t2 impoas cheit viows on the whole
range of gtale sctivily ai o whal chjectives are mporiant and
what means snitrble for rheir arhievem ent

For example, congider the Supreme outrt's Fes20NTNE O S6C0-
tion 1 the context of two freedom of expreasion enses dealing
with "hate speech,’” R, . Feegsa, and B v Fundsl’
Keegstmn, the Court vonaidered s challenge e section 319 of ke
Crimina! Code, which createc the offence of “hete speech.” The

Barry Swraver, The Canegian Coraratics and e Ceurte the uaelien
etad Arary o Ledlieead re s, Bodoed i Theec b Boeles wortli=, 190551, 234

5w Kevgatery, 1020 3 8.C RG0S0 0 hersingller Reagstra’

R o Zeadel. [3E90] 220 TALIS OO0 herenafter Zu vl
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Cuurt sasilv found that ke measare “nfringed the freccom ol
papregson ander seciion 201 of the Chares The Count éivided
4-3 on the zpplizsticon of 5.1 to the law in guestion. The majos-
ty upheld it as & reszonable Lnit, emphasicicg the cmpurtance
ot the goal of promoting ethnic and racal harmony, The majos.
Uy held thet the chiective of the leglsiation was of “enormous
mmportance and of sueh magnituds s to justily the severe re.
spoenian of erominal prohilbetion ™

In Zundel, the Court eonziderad the spnsttubenzliv of se-
tiecmn 1871 of the Criminel Crde whech estahlished an offeree for
uttering falsehoods. After finding that the provisicre vicared
soction 2ib of twe Chareer, e Court turned o the snalysis
nncer ssrkion 1 The mazority of the Court soncladed thas the
prerpnse of Chis Taw, which dased back seversl cenmavies, was oo
procect the ropuatation of “groat man of toe realm” ana thet
this objeetive was ool “pressing and substantzl” aichin the
Loy of The ks teat, To odber wonds, the olymetive of e law
wud nol warth pverniding a Chartes righe fo promote or
IJF'I'HA"'I'L 11

Determining whether a law is or 33 0ol worth weerriding s
Chdes niphl erlls woen e Ceun Lo conssder msuy of (e ole
m<nts chat are conzfitutive of the "wisdem™ of legislation -
these mre varintiens on A scpla e does 1he luw Furiler
the pubiic wnterest in a reascanbes tusbive™ Here, couris are
canghl on Lhe herns of a0 dilesino, They meast 8t meee defer i
ard anpervise palitieal decisicr-making ® In Verend o Albera
Tacnimcor ol atiempied te dsioyge sl Pefwson the judicea) nzd
lrgistatwe tinctioms cnder secniom 1in the Sliowing terma

lo any event, slthsugh chis Cowort bas recognizod thao ke
Legimiatures oughd o b sceondea some ;1_'-|_'w;1}' whes Maklag
chuives between coropeting aocial soneerns aas &g Toodn Toy
Lnd. 0 Queher Aftoraey (endrnl 1823 1 SCUR 947, Agan,
supra. per Sopinko J. . juliciel defesenes s ot withowl Lmits in

H - - . . . . .
For further doscussion o) this paind, see F Homz, Comsdidu diomad L oo
.

Crernrnelin, Stheoed T ooweenl Fa-con 20000 Toromins Dnrsesl, 20T ) e1 195

"Erie Cofvin bas weilwr an che scuree o thae dilemma He AR LS.
“Ao elarms which thie jucliviaery mvn ks b7 Sinornne domisin weacr b
clauzs alwoul e suther o ends, The fudicary ehould have zane specisl
EXpErLge 0 rRatters af toeltitulionnl prases. T judicissy mees alzl hees
e A LsiLes] possers o sevcew goy romarnest dososers of soacal _,'._'Ii-:-.
There e huweyer, co cionsLiiul sl basis wethin the Western democrerc ee-
hbion P Phe posicsary o clann soy anms of sanbedaniive podiovmaking az Gz
cEciUgive preserve T Section Toand Lhe Comsdwn Uhsarcer of Fiobe and
Feeecloms™ 1830 A& Can Bar Rev 555 b 575

Wiread | Aherta, 1998 1 SO gm0 MO
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Lidfrodge, supvs, Lu Fovest J gucted witk appraval frmm his
renEons W Teircan -Gadeurs v Canadn (B vpdnement e T
migration Cavindssion), 1881 2 8 CH. 22, wt p. 44, wheresn he
statad tha! “Lhe deference Lhat will be acceedod fo the Cav e
ment when legisluling in theso matters docs not give wm an
nnrestricted Heence o distegard an individuals Chorer rights”
Thiz powitinn was echned by MeLachlin J, in He' B Maocdornald,
gupra, at para. 126
- - rAaf must be talien net fo extend the notion of deferenge
tes far. Deference must nel he rarvier | he point of relicving
the government of the Furden which the 2%aeter places upen it
o Jemenstrating thar the limita it has mmpzaed on praranseed
righta are ressonable snd justifieble Parliannot has s riele;
o choose the wppropriste respomsa bo eav-a) przbleme within
the liniting framewnel of the Donstitution. But che courts s
heve n role: to determine, objectively and impartially, whether
Parliament's chnice Twlls within the limitireg Tramewsrl of U
Conatitution. The couris are no more permitted w abdisate
their rrsponeibility than ia Perlimens Tn cirry judicizl defer-
e to the pont of secepting Pariizment's view simply on the
brais that the pronlom is serious and the solution ia difflult,
would be to diminish the role of the conrs in the sonsOtutional
prozess and to weaken the strueiure of rights upon whicl ur
enngtitution snd coe neston s founded.”

The Line between government's “subjective” choice: sbout
pelicy anid the judicary's “olyisctive” determinations regarding
L may be ton simplistic, however. Both Lranches of movern-
ment clearly meke importunt Judgments regnrding the wisdom
of ynvernment acticn. The difference 15 thal the legislative
brench justifies 1t intervention by reconrse Lo its demowratic
mandete while the judicial branch justifies s intervention bv
TECOLrEe W0 conslidutiona, principles and legal rules. Wilson J.
rezognezed this distinstion in Gpernsne THsmonels

U ecaure the effect of the appsliant’s octinn is o thallengn the
wigdom nf <he grverment's defonee peliewr, ar i lempting to aay
that the Court ehou’d in 1he szame wioy refurs w ovalve iteelf
Amwewer, | think thee would be #a muias e proanl, The 1 enEIon
befere ws as et whether Llie sovenunent’ s defencr [relicy i3 gound
at wielher or a0t i1 vislares the pprellants rights under w7 of
Wie Canadian Charter of fighrs ane Freedomies, This s & totally
d:fferent gueation, I de not think there ran be ATy dashe tant
this iz a question for the courts

How ther shotid we interprot Wiksen s reference in Oerae
Linn Dismandie, in ober, to section 1 of the herter being the
"Vriond v Alberta, |1998] 1 8.0 0, 493 (SO0 ot 561
persiien Diemanti Ioe v B VT9R5] 3 5 0L 441 (5 06 ap 472
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appropriate junciure abowhick (0 CONSLCCT iEsues of justiciahil-
ily Tﬁ:s 1% @ puizling stateme:t, grd one whick the Coust has
net wordnented on sioes o &0y detail, Wilsen J. £ppeers to
Lave viewed justiciability net m the jnrisdictional sense (as
seption | mav only be reached iF a Charier violstion is foune,
which necessarly implic: thet the Court has already decmesd
the matter within its jurisdiesion?, bul i the sense of shaping
the proper approsch to judieial veview Lo other words, section
1 represented fror Wilson £ nr appropriate venue for ana yging
the relatonehip between the Judiciary aad the paliticul process

T Newfrundland (Treasury Booedi o WA FEY the
Sppreme Coort resaffirmed the 2otion that saection |1 of the
Charles 15 an apprdpfiand forum in which in “serond-guess
povernmental actong, even in the area of governonenial o
griary chotres, an ares tlne couwld |'t’-:1;]i.]}' b coirzidered as
prlicy-nased and ‘pulitesl’ as any, In addressing the 1asue of
whether the Conrt was appreprearely equippesl e reaolve s
guestivn under seclion 1 peTrainicg L bodgetary policy, Hinnze
g wan decpsive in his views, even whor alamately deterrag to
the government cn the merits of the s Lanalyss:

A fewe predamirary ponls shockd be ensplasied. Marshnall 1.4,
artest Tt the g 1 rase i3 easentinlly about hadgess und that the
mak:ng of u budget s a quaniesaendaatly poliical Acl1vily.
Hawaver, these (s dn oot wmmmeaier the budpget clicies rom
Chaseder reviess . The nolaen st thers sme inherestly “paditieal”
L2l | (S bewead the courts’ nnsdiction was emphatizally
regertod Lo o Dinrzande Pne v The dgaeern
1 e indsyidnal's Choreer right or frecdom is violated e the
wiabe. W id 1o Anewer o say e vielslies was driven vo e toali
Red 7z¢ peliticn]l rewsons. Indeed forms of etale dizcriminziion
that are uedortaken fur political rensons ace among ihe wost
odicus, gs the recert history of Fnr.rl;s af the wozld from South
Africs 1o the Balkame ene atiest
& similaz i=RUE Arese 0 Ortarin i relution to & controversial
bill which inposed wage contrels on eertain potle servazis 1o
ario Feadink Cotholic Tearhers Assor v Hie Moiest 7 the
Court found the begislalion, whick overrolec the collective
el [Trvaswsy Homed) o N4 PR S04 SO0 &6, S0047 4
R G E ALY
Mg rndtiad (T rveranery Beoord ) oo NoLEE, 200« BOC 66, (2] 2
Gt WL EET L L paTar, S0 [referencer ol el

Bimn Englah Dpthatic Teockers Asace o Ilis Moyl 2022 s
“|:‘I1:|.‘|I Pend e DNatarea '|::|-||‘::.p|1 Laathindie Thsrhaors A=uu ¥ s Eriae e
Al of the Treusrers Feard™ 16d COR (330 1 inh S0000 hereiesfier Uty
o Mt Beral
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bargaining process, violawed the =pplizants’ 5204 freedom of
agsociation and collectve bargaining rghts, Boehner J, tarnes
to the &1 zpalysis. Wita respecs o whether Onturic hed a
pressing and substantin’ ohjoctive in cmposing the wage re-
atraint. Koehnen J. found Lhe evidenco did rot coppart the e
isterce of a Jecul erisis las was presest o NAPE ar wrgent
need fur restraint, aad roted in this regard, other policies
pursued by the same government whizh deprivad it of sigaili-
canl revenues (such as canceiling a license plate fe2), While
referencing the cuuden with reepect o defersnce to solies
cheives in Vend and N APE  he 5eld that deferen-= moiss be
to evidenco-Dazed policy decizicns, and wot mere “assorlions™

Thoae explanulicns sre oiticR) for four reascma. Firat hocguse
courts conddiet the 5. 1inquiry in ikr coctext of A commp Lot <o
wphold Chartar rights. Seeond, bewuuse e 1 requoves <int sny
Limitetione an Charter rights be ressemable. Thar is 1o sey it
murt be rationnlly exolaied, nor merely sseerted. Thicd. wescsp
6. 1 requires thet any limitation: oo Charter rights b “demon-
Firably” jurifed. Thos reculres govercmenis to deonstrale why
Lae infringement iE necesaary, (harter rights ehoukbd zet ba
wiolated simply beravae a government And it mere sonvstiens ta
purale i perbicular policy by Bresching Chasier sighte rotssre
than complyng with theen. Fourth, the Zenefriaries of Chamer
rghte wre ofter polivicslly vulnerable or unpopualar. There ere
segmwnts: of the publis that wre hastile 40 vvioneg end Teel <hat
their ower should be redocest. That eeuld provide s polieizal
mativation o Co just ther Without recuiring gevern=ionke to
explaiz with asrse degree of cogency why DAncter ophle muss be
infripged, s toc ezsy for governmente to Loegeh the Charter
righle of che vuleeratle or the polideals unpopylar under she
guaian of fisea] prodence.

The Fusiness of govornrent ought erdinamiv 2 Be prord e
wilbin the canfinea of the Chamrer vy I:'Jjng W Larcer 1':;1:'_1‘
ahmld reguire anmething more than o aineple orefesenee o
promecd inoa partienlar way fer pobsical sonveniesce. 26 sheuld
reqinire sama lovel of axplaeetics lor wh i In seveasary 50 mreacks
123 Oharfer vight IT govoromenis act in 4 maomer that 8 inoan

uintent with their PRI aEion Tor why a s oder brasch iz nec el
thwy shenle ar Lsast bo regumed o explain the meandisienes 10
a1 Fll.t"...'ﬂ.l.l:1‘:.'.|.'1'| ] l'q.'u‘;'.li:l-'-:l_ premmmenda ave Flee =9 oansy e 1
Lreack Charrer righte o cennomis grcamle Beguirizg (heese
r"'l_'!'.\i."l rirdies e g e .i"':IF-""ﬁ A0 Sa NvAree e stere.
b Anance mirsstor: scling in cottplimnme with canat butps,ed
l'Fh,lI.l'h srerila -l'.-..:':; :.'._; ]_l'..r_"“.'.'."r.r|.\,'~\,'. HE R AL T R u_l_'FII.‘ |='!._.':|'.'."..":I'.I...":_u
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ehit ustity Charter infrinmemends freference (5 que e 15 Simoie
agesertions, | Mmphezis ndded]

(i this bages, Keehnen J faund Oedaee bad not moel 0z berdar
urnder =1, and struck down the legislation Crthntic Teachers
alse reveuls o procedural allersative w jedical commentary o
the merits of legislative choices — requiring evidence-bazed
justificatioe bevonid the miere assetiion of & pobicy prefiresce, ™
This seems Lthe consequenee of 8. 1 requiring thet, lor lim:: o
Charter righte wo be upbeld a8 reasonable, they be “demonsira -
bl juatified, At the same Line, many justifoatiens ks Charter
rights are of a morve philosephwal nakure, such us proaernng
pralitarian Sdeals in the bealeacars system’™ or seeling o lve
in o anviery wirh rpeal aad ethaie busemony, bs dizruzsed an
Keemarma ™

Ever considerng this issue of deference, nowever, 5 1 analy-
ais invites the eourts o, at least o some extant, evaiusie e
“wcisdpen” of legisative policy choices. Thoes the {act that sectios
1 inwites this sert of anayss chaiate the aeec for a peliec!
quosticng doctriee 10 Canala? Here, Wilaen J 5 judgment in
Operation Dismantic appesred to ernflade twe related b
digtiner jndieial functions: the fivss s the exelvzion of e=rtais

Byt Frried Uil Theeckere A o (e Mg wale, S0 (IR
AOES, i=uf o Vhntann Eoghish Cathelx Trachers Azsn s (recaria s bree
dere ol 1 Toeannsy Boaad it (63 0V R (031 Wi, S 000« prrRs 259803
Jrivadiazs g el

T 1 . . e . . .
[eba peprreraenl alzo pass soioe A7 the moinirmal Seiprecrant efage o

e {xrdeg amelysie, S, S csample, Werbogg Fasvis Lz e Ciianie
BUET QWA A0TA, eeh Fom dnrkiag Femilies Datcso o Drfare Adootey
Coepera. 152 LB, 3d 8dd Ont 500, mfdbocal ressonae SU2L ONES
FiTR Mps 000 In thar case. cocsidering legislative pestricbons oo thized
pearty miverl g, whic™ {he Supertor Coart foad Ineomsisten ) wikle 2 o
Needom of cxpreasian mghts, the Conrt comeleded Ontarie hrd pot aiet i
borden i demensteate 1o logialatics wie o ressooable liritstic. Muosgan
explained, “There 28 10 netification o explimasion azswhere n the Anam e
LromeTa.y |-\.|:|_-.'.‘-J'|_‘| s T weby [AE |.||'||I.|:‘.Ii.llﬂ .'l‘i. ”'\-F' |,'I'|"‘--3|:'|I'.'r.i\'.'""| :E'E'.Illlll'-'; DTl Pt
was implemested. This ek of explanation has pe be caken cerisoaly e
e tmanel (e e Casadine Ml Likortien Assoeiation points ool the GTieek of
eleetorel denign e one in which the ineamsben D gove e Iz & sumeoarad
pondirt ol incevest in Phad e eeresn in sel-presscvation may domingle -Le
poivey FormuEten T pers. 7

Buinp, p g . tha ermpurrieg opiraon of Prolon 44 in Camde Surgerees
Comparafion Aroesk Qoloeibia Atferaey Ceemeral 200 BOOA a5, 470
T dth 1 B OAL leave to srmenl refused Cambie Sunterles Corpars

s er ool Aftorney Ceaeral of Hrtiaf Cplusd, el 088 L urewal 10
W 500
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ypes of politieg]l mastere from judicial serutiny 33 @ meana of
defining che scopa of judic.al review: the seevnd is Le quostion
of deferenes to legis'ative chzires as @ means of defining the
genpe of valid lemelrtive ar escoulive sotion,

Both types of analyvsiz requore a pespecl Moo the sopacation ol
prewars i Canada, howevse 1ae bifurection of thal soulysis can
le=d to anomalons resulis  for exomple, 2 court conld anw
reach the gestinn 1inguisy if 2 hae already deemed the subject
maieer suitable for adjudicction, which proscpposes chan o
PAARGL e B dizeate bascd merely oo te wisdon ol CemsElation
or government ection, Howewer, the madare of Lhe sectiog 1 ia
iy may gt e weadors of govermunent aetion sanmeely Befie
ho Coure. In other words, having avfived at a0 1, 2 mnider o
sutstnntively justiciable. Boy the covcerae cande dying 1he
zeparaton of powers car be relovanl Gounng s 1 ansiyas God
indeed, in coerminiag woether Chiarfes viphis ave myoan Laviied
in the firet plaoei

E6:10 Hemediol DHaeretion

Although Cansdian vousts have the optien of questioning the
ratipnale behind gevermrmean:al action through ths =ecticn
aralvs:z, it hag become aviden: that aven =ithin thiz Orartes
mentdated jurisdictiin, Canadian Coctis 2re not eomfrrmah’ e
with the perrepticn that 115 policy dictims may supersede those
af the slectec porvernment. In Khadr v Cangds (Prive Mius
ter),' fur exumpie, the Supreme Court of Ceresda hela ther,
even wiere it Inds the povernment 4o have: oommibeEd &
Chaorter viclation, it will reta:in the ciscrezion zot o order &
ramedy that will interfere in & politics. sphere o the case of
Khadr. <he Crown prerogative over foreign relzsions G

Canzdian citizen Omer Khadr was dereined by the Luted
Stares at Guantansmn Hay :ioes he waz appobended az a
minor in A‘ghazdiztan in 2002, The foliowing yoar, nhiacr wes
visited by owo Canadzan onielligence semvices, CR18 and TEATT
who questzoned Khadr sbour the war crimes charges lac
againe! e &nd shinred the prodect of these Interviews wizh
American auvthorties, In 2004, Khadr svsaintercewsd 5 sec0nrd
Ltime by DFAIT This time, DFAIT condurten the interview
|Bection 8:10]

TWiade v Caseda P Misogmee N0 BCC A, b vae Canais
Prone Blinisterd v, Bhadr (2000 1 s CH 44 (2000 7 hereinafier Hiady].

Tuin primeinds had Roan poea dealy oreedeed Browall iy T Riate
Cadnrne, MO0 S0C T, [B001] 150 R 288 500
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